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Use of Investigatory Powers

Introduction

1.

The SRA has powers to investigate misconduct including the power to require
solicitors to explain their conduct and to produce documents. The SRA can
also apply to the High Court for an order to require anyone else to provide
information. If a regulated or other person fails to comply with these
requirements, this may constitute misconduct or result in penalties imposed
by the court.

About the policy statement

2.

This policy statement sets out the practice and processes which govern the
SRA’s use of the investigatory powers set out in sections 44B, 44BA and
44BB of the Solicitors Act 1974 as amended (“the powers”).

The statement refers to the exercise of delegated powers. It should be read in
conjunction with the scheme of delegation and authorisations, which is
published by the SRA from time to time. If there appears to be inconsistency
between the statement and the scheme, then the scheme prevails.

The powers

4.

The criteria for the exercise of the powers are set out in the relevant sections
below. The SRA’s risk-based approach to regulation is published and informs
and underpins each decision to start an investigation.

The SRA operates in accordance with the better regulation principles, one of
which is to be proportionate. Therefore, the powers will be exercised
proportionately. For example, section 44B is likely to be used frequently,
since it enables evidence to be obtained without major cost or inconvenience
(such as in having to attend to provide an explanation). Section 44BA is likely
to be used less often and primarily for allegations of serious misconduct. A
failure to deal openly with the SRA is likely to result in the need to use section
44BA. The power to require other people to provide information is only
available by court order, and its use will be proportionate to the seriousness
of the suspected misconduct under investigation and the potential usefulness
of the information sought.

For alternative formats, email contactcentre@sra.org.uk or telephone 0870 606 2555.
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Section 44B — “Provision of information and documents by
solicitors etc”

6. The power in section 44B to require the production of documents for
investigatory purposes is long-standing. It has operated without significant
difficulty for many years. Protection against unfair use of the power is
provided by the fact that there is the right of appeal to the courts.

7. A notice under section 44B may be authorised by senior technical and legal
SRA staff.

Section 44BA — “Power to require explanation of document or
information”

8. It is a serious matter to require a regulated person to attend at a specified
time and place to provide an explanation. This is referred to as an
“investigation meeting”.

9. The SRA Chief Executive, Legal Director or Head of Legal may authorise a
notice under section 44BA.

10. The regulated person will be given reasonable notice of the investigation
meeting, usually not less than seven days, unless it is the public interest for
the meeting to take place urgently and a Head of Unit or above in the SRA
has agreed that there is a serious risk of

a. immediate harm to the interests of clients or others,
b. financial default,
C. frustration or prejudice to the SRA investigation or any other

investigation such as by another regulator or law enforcement agency.

11. This process does not affect routine interviews and discussions between SRA
staff and regulated persons in the course of investigations as they have been
conducted for many years. The Solicitors Disciplinary Tribunal has confirmed
that solicitors have a duty to cooperate with the SRA and to answer
questions.’

12. The purpose of investigation meetings is to establish facts and obtain the
regulated person’s explanations. The meeting will be conducted fairly by the
SRA, usually as follows:

a. The regulated person will be informed in general terms of the
suspected professional misconduct, failure to comply, or grounds for a
section 43 order which the SRA is investigating. However, if a Head of

! Baxendale-Walker, SDT findings 9124/2004, paragraph 12.9: “As a matter of professional conduct, it is
the Tribunal’s view, that every solicitor has a duty to give an explanation of actions which in the Law
Society’s reasonable opinion give rise to any question related to the proper performance of professional
duties.”
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Unit or above considers that this may prejudice the SRA investigation
or any other investigation, the regulated person will not be so
informed.

The investigation meeting may be conducted in any reasonable
location, including SRA premises and the regulated person’s address.

Questions will not be provided in advance of the meeting.

A representative of the SRA’s Legal Directorate (the “SRA lawyer”)
may attend to observe the meeting. If necessary, and within reason,
they may state the SRA’s position on any properly raised procedural
or legal issue.

The regulated person may be accompanied by another person.
However, only the regulated person may provide explanations, unless
the SRA agrees otherwise.

One or more members of the SRA’s staff, or its agent, will ask
questions in order to obtain explanations from the regulated person.

If, in the opinion of the SRA lawyer or, if no SRA lawyer is present, the
senior member of SRA staff present, the person accompanying the
regulated person obstructs the process, the regulated person will be
warned that continuation of the obstruction may be considered to
constitute failure to cooperate with the investigation. If the obstruction
continues, the accompanying person may be excluded from the
investigation meeting and/or the meeting may be terminated.

The investigation meeting will be digitally recorded and a CD copy of
the recording provided to the regulated person.

Appropriate breaks will be provided, particularly if the meeting is
extended.

Costs will not be paid other than in exceptional circumstances. For
example, if the requirement for the regulated person to attend is
subsequently determined by an adjudicator as unreasonable, costs
might then be paid. However, a final decision that no regulatory action
is necessary would not mean that requiring attendance at an
investigation meeting was unreasonable. In any event, any costs
payable will usually be limited to travelling and will not include legal
costs incurred by the regulated person or consequential losses.

13. The SRA and the regulated person may agree to vary or dispense with any of
the above requirements.

Section 44BB — “Provision of information and documents by other

persons”

14. Since this power is exercisable only by the court, applications will be
authorised in the same way as any other litigation (but primarily by the Legal
Director).
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15. It is important that this power is exercised proportionately. However the SRA
will not be dissuaded from seeking a court order by obstruction or threats as
to costs. Subject, of course, to any order of the court, the SRA will look
favourably upon the possibility of paying the reasonable costs of third parties
who assist in the provision of information, perhaps by an agreed court order.

Duty to cooperate

16. The SRA’s powers to investigate are for the protection of the public, and the
regulated persons have a duty to cooperate. A regulated person who without
reasonable excuse fails to comply with a requirement under sections 44B or
44BA is liable to be found to be in breach of rule 20.03 of the Solicitors’ Code
of Conduct 2007.

Equality considerations

17. The SRA is committed to promoting equality and diversity for all. The SRA will
ask regulated persons if any reasonable adjustment can be made for them.

July 2009
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