
 

The independent regulator of solicitors and law firms in England and Wales 

 The Cube 

199 Wharfside Street 

Birmingham B1 1RN 

  

DX: 720293 BIRMINGHAM 47 

 

UK   0370 606 2555 

Int  + 44 (0)121 329 6800 

 

www.sra.org.uk 

  

From the Chief Executive 
 
 
 

Jonathan Black, Chair 

London Criminal Courts Solicitor Association 

By email 

 

 

 

04 August 2015 

 
 
Dear Mr Black 
 
I note that you have revised your protocol for those of your members involved in a 
dispute with the Legal Aid Agency. Rather than an ongoing exchange of warning notices 
it seems sensible to set out our position clearly in a letter. 
 
I want to make clear that the SRA has no view on the dispute between you, firms and 
Government. Legal Aid is a matter of public policy for Government. Whether to offer 
criminal law services under legal aid is a matter for each law firm as a business. 
 
Our concerns and expectations remain as set out in our warning notice which remains in 
force.  We are statutorily required to 'promote and maintain adherence to the professional 
principles'. These are embedded into the Code of Conduct and you and your members 
will be very familiar with your obligations, notably to act at all times in the best interests of 
your clients and without any conflict between those interests and those of their solicitor. 
Your obligations to the proper administration of justice are similarly clear and are your 
overriding obligation if there is any conflict between different regulatory obligations.  
 
Regulation exists to ensure that clients such as those your members are acting for are 
appropriately protected and not disadvantaged because they have less knowledge and 
power than their solicitor. It does not guarantee any client a lawyer. Accordingly we do 
not seek to interfere in your commercial decision to not act for any individual who seeks 
advice from you. 
 
I want to draw your attention to specific concerns that remain. 
 

• It is unlikely that a limited retainer of the kind proposed could be in a client's best 
interest in most criminal cases that are eligible for legal aid. For example, if a 
client is eligible for legal aid then it should be sought. And, if the firm is not 
prepared to act on a legally aided basis, the client should be advised to seek 
representation from a firm that will so act.  If firms are not prepared to act for 
eligible clients under legal aid then this fact should be made clear to any potential 
client to the extent that they properly understand that it is likely to be in their 
interest to go to an alternative firm that can fully advise and act for them. Limited 
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retainers must not be used as a device purportedly to secure a client to a firm and 
prevent the client from receiving services, more appropriate to their needs, from 
another firm prepared to provide them under legal aid.  

• Termination of any retainer must be reasonable and on good notice. 
• Any decision to refer an individual to the court duty solicitor should not be 

influenced by a view, on the part of the solicitor, as to whether or not the duty 
solicitor is a “trusted follower of the Protocol". To do so would be likely to create a 
conflict between the solicitor and client's interests.  

• If a firm has a retainer to provide Crown Court representation, and the instructed 
advocate is from within that firm, it has an obligation to seek an alternative 
advocate if the original advocate becomes unable to cover the case for good 
reason. We would expect to see proper steps taken to find an alternative 
advocate. If a new firm that does not adhere to your protocol takes on a client 
when an existing firm has refused to apply for legal aid, we see no misconduct on 
the part of the new firm, including where a “limited retainer” had been used by the 
original firms.  We have previously offered guidance on referral to other 
advocates including PDS lawyers.1  

• If a firm has in house advocates (solicitor-advocates or barristers) then these 
must be made available to the client if they are available and competent. There 
must be a genuine assessment made on the choice of advocate that is based 
upon the particular facts of the case and client and not based upon the fact of a 
current dispute between the firm and the Legal Aid Agency. To allow that to 
influence the choice would be to risk the firm’s commercial interests coming into 
conflict with the client’s interests. 

 
These are important matters and I know that you and your members take their 
professional obligations very seriously. It is also clear that the protocol seeks to balance 
on a fine line between sustaining the action you are engaged in and your professional 
obligations. In our view the protocol risks failure to achieve that balance. Firms may 
choose to provide legal aid, or they may not.  That is a matter for them. The risks to 
clients arise in circumstances where decisions in each individual case are not made 
solely with regard to clients’ best interests, including access to appropriate 
representation, but are clouded by extraneous matters such as those to which I have 
drawn your attention.   
 
I also recognise that you are involved in a difficult commercial dispute. However, our role 
is to ensure that those we regulate uphold their professional obligations even during 
difficult times - in fact it is exactly when under pressure that the risks to clients become 
most serious. 
 
It is our view that, if a solicitor approached for legal advice or assistance, they should 
take reasonable efforts to help that person to obtain the assistance they need, whether or 
not the solicitor is in a position themselves to take on the matter in full or in part, or has 
an existing duty to them as a client. 
 

                                                      
1
 http://www.sra.org.uk/solicitors/code-of-conduct/guidance/questionofethics/May-2014.page 

http://www.sra.org.uk/solicitors/code-of-conduct/guidance/questionofethics/May-2014.page
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We are currently considering our regulatory and thematic plans for the next 12 months. 
This may include a thematic review of criminal practice and that would be likely to involve 
visits to firms and consideration of these issues.  
 
Given the importance of these issues I will publish this letter on our website alongside the 
warning notice issued on the 27 July. 
 
I am writing in the same terms to Robin Murray at the CLSA and copying this letter to 
Catherine Dixon at the Law Society. 
 
Yours sincerely 
 

 
Paul Philip 
 
Chief Executive 
Solicitors Regulation Authority 
 


