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Protecting the users of legal services: balancing cost and access to legal

Response ID:302

2. About you

1.
First name(s)

Mark

2.
Last name

Cannon

6.
I am responding..

on behalf of an organisation

7.
On behalf of what type of organisation?

Law firm or other legal services provider

8.
Please enter your organisation's SRA ID (if applicable)

9.
Please enter your organisation's name

4 New Square

10.
Please tick if you are regulated by the SRA

No

12.
How should we publish your response?

Please select an option below.

Publish the response with my/our name

3. Consultation questions

13.
1) To what extent do you think the proposed changes to our Pll requirements provide an appropriate minimum level of cover
for a regulated law firm?

Strongly disagree
Please explain your answer



: 1. Our Viewpoint This response is by a number of members of 4 New Square. We are barristers who have between us
decades of experience in insurance law (including professional indemnity law) and of bringing and defending claims against
professional persons and firms, including, in particular solicitors. We include editors and authors of Jackson & Powell on
Professional Liability (Sweet & Maxwell; 8th ed, 2017) and Professional Indemnity Insurance by Cannon & McGurk (OUP; 2nd
ed, 2016). We disagree strongly with the majority of the proposals. We are particularly concerned in the proposed reductions
in the level of cover. 2. The Data First, we are concerned that the proposal is based upon incomplete, unreliable and out of
date information. We note that the information (i) is only from a "most insurers currently active in the market" and (ii) is based
on claims for the period 2004-14 As to the first, as others have observed, a number of insurers who insured solicitors on the
MTC over that period, including Quinn, have become insolvent and their data has not been included. Quinn was a major
insurer and, as a matter of our impression rather than methodical, statistical analysis, insured a large number of solicitors who
faced numerous and considerable claims. The experience of a majority of insurers other than Quinn may well not give an
accurate picture. The period covered is also a source of concern. As is the norm with PII, insurance under the MTC ison a
"claims made" basis. This means that there is often an interval of some years between the acts or omissions which give to a
claim and the claim being made and attaching to a particular policy. This means that claims made or settled in 2004 will
include a substantial proportion (we do not know what) where the underlying facts took place well before 2004. This means
that the data is not a good guide to the level of potential claims in the future. Domestic Conveyancing For example, house
prices have risen considerably since the time at which the underlying conveyancing transactions which form the basis of the
data for the earlier years took place: the UK House Price Index records that the average price of residential property rose from
£89,230 in May 2000 to £226,906 in April 2018 an increase of over 150%. This means that (i) the average amount paid on
domestic conveyancing claims over the period 2004-14 will be significantly lower than the average amount paid on domestic
conveyancing claims in the future and (ii) the proportion of future claims for domestic conveyancing which will be over £1
million is considerably more than assumed for the purposes of the SRA's proposal. (The average price of a house in London
is now £471,944.) (Rising house values will also impact on the value of claims relating to wills and inheritance.) Personal
Injuries and Clinical Negligence The change in the discount rate in February 2017 means that, until proposed changes
partially reduce its impact, the amount payable for claims for personal injury and clinical negligence has increased
substantially. It follows that the value of claims against solicitors for mishandling such claims will also have increased. This
increase is not reflected at all in the data on which the SRA's proposal is based. Inflation The problem with reliance on
incomplete and historic data applies across the board, where inflation and other factors will have increased the value of
claims (for example, over the period from January 2004 to date the RPI has increased by about 50%). 3. Non-Conveyancing
Claims Above £500,000 The proposed limit on cover of £500,000 (to include third party claimant's costs and interest) is far too
low. While many claims will fall below that limit, there will be many which do not. And those that do not will include cases
where the claimants have suffered serious losses as a result of the failings of their solicitors and where any regulator which
took the interests of consumers seriously would ensure that a far greater degree of recovery was likely to be available.
Catastrophic Personal Injuries For example, we note that the highest payment value for personal injury claims is £5,197,000,
that the highest for clinical negligence is £3,865,000 and that it is stated that 29 claims are at risk if the Pll insurance available
to meetthem were limited to £500,000. Those claims are likely to include claims for mishandling claims for catastrophic
personal injury where much of the damages which formed the subject of the mishandled claim were for the cost of future care.
Having let such clients down, solicitors will then deny them due redress, in some cases with the amount of money available to
meet a claim for damages far below £500,000 (because of the need to pay costs, including the costs of expert evidence, and
interest). The result would be that those who suffer most as a result of their solicitors' negligence would receive only a fraction
of the amount needed to compensate them. And this is without the need to take into account the impact of the change in the
discount rate. Divorce/Pension Split Orders An area in which we and/or our colleagues in 4 New Square have experience of
"consumer" claims which are worth far more than £500,000 (even before allowing for costs and interest) is mishandled
divorce proceedings, including negligence in relation to pension split orders. As with personal injuries and clinical
negligence, those who suffer the largest losses as a result of their solicitors' negligence could well find that they are only able
to recover a fraction of their losses. The idea that a responsible regulator could consider this to be acceptable is appalling. 4.
Aggregation We recognise that a balance has to be struck between the cost of insurance and protection of solicitors' clients
and quasi-clients. Thatis why the MTC have always allowed for aggregation of claims. This inevitably means that there is a
risk that those who suffer losses as a result of their solicitors' breaches of duty will not recover compensation through their
solicitors and their Pll insurers. The proposed limits would result in this happening far more often. Quite simply, £500,000
divided by £500,000 is 1. £3 million divided by £500,000 is 6. The aggregation clauses could apply where a solicitor acted
negligently for numerous victims of a disaster or drug or medical procedure (e.g. the recent breast implant litigation). And they
have been held to apply to numerous investors in an off-shore development: AIG Europe Ltd v Woodman and others



(Solicitors Regulation Authority intervening) [2017] UKSC 18. In our experience the firms which are the subject of such claims
are not always substantial practices with significant insurance above that required by the SRA. 5. LLPs and Limited Liability
Companies The present requirements are that those personally liable need only have insurance cover of £2 million, whereas
those who practise through LLPs or limited liability companies must have cover of at least £3 million. The reason for this is or
should be obvious: in the case of LLPs and limited liability companies there is less incentive to take out excess insurance and
there is less likelihood that the LLP or limited liability will have substantial assets to meet any uninsured liability. By way of
contrast a sole practitioner or partner in a traditional firm faces personal liability and so is likely to want to take out top up
insurance to protect his or her personal assets (in the same way that we do as self-employed barristers). To remove this
distinction, as proposed, is a seriously retrograde step. Not only does itincrease the chance thatan LLP or limited liability
company of solicitors will not have sufficient Pll to meet claims of those of its clients or quasi-clients who suffer loss as a result
of their breaches of duty, but there is an increased risk that such firms will become insolvent, to the detriment of their clients
and employees. The statement in the Consultation Paper that "There is little evidence of different claims patterns based on the
legal structure of a firm" misses the point entirely. The SRA appears to have forgotten why the requirement for compulsory
insurance was higher for LLPs and limited liability companies. It was not because of any anticipation of different claims
pattern, but because of the anticipated consequences of limited liability. 6. Sole Practitioners and Small Firms We note from
paragraph 81 of the Consultation Paper that 93% of sole practitioners and 78% of 2-4 partner firms only take out the current
minimum cover. They are ill-advised to do so given the possibility of aggregation. If a similar proportion were to limit their Pll to
the new, lower limits proposed by the SRA it would seem that the clients of a very large number of firms would be ata
significant risk of not receiving redress for losses caused by their solicitors' breaches of duty. Itis the firms which only take out
the minimum level of Pll required which need be made to take out cover which provides adequate protection to their clients
and others who are entitled to redress for their wrongful acts. 7. Litigating Underinsured Claims We have acted for defendant
professional firms whose Pllis insufficient to meet their likely liability. There are nearly always significant conflicts of interest
between the underinsured firms and the insurers. Insurers can find themselves facing applications for costs under s.51 of the
Senior Courts Act 1980 (see, for example, the recent decision in Travelers Insurance Co Ltd v XYZ [2018] EWCA Civ 1099).
These problems will be more frequent if the SRA's proposed reduction in the limits of cover are adopted. 8. Overall Clients go
to solicitors for the many of the most important transactions or situations in their lives: the purchase and sale of their homes;
divorce; personal injury etc. The availability of sufficient Pll cover when such things go wrong far outweighs any marginal,
speculative reduction in the cost of such cover.

14. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Strongly disagree

Please explain your answer

: 1. Our Viewpoint This response is by a number of members of 4 New Square. We are barristers who have between us
decades of experience in insurance law (including professional indemnity law) and of bringing and defending claims against
professional persons and firms, including, in particular solicitors. We include editors and authors of Jackson & Powell on
Professional Liability (Sweet & Maxwell; 8th ed, 2017) and Professional Indemnity Insurance by Cannon & McGurk (OUP; 2nd
ed, 2016). We disagree strongly with the majority of the proposals. We are particularly concerned in the proposed reductions
in the level of cover. 2. The Data First, we are concerned that the proposal is based upon incomplete, unreliable and out of
date information. We note that the information (i) is only from a "most insurers currently active in the market" and (ii) is based
on claims for the period 2004-14 As to the first, as others have observed, a number of insurers who insured solicitors on the
MTC over that period, including Quinn, have become insolvent and their data has not been included. Quinn was a major
insurer and, as a matter of our impression rather than methodical, statistical analysis, insured a large number of solicitors who
faced numerous and considerable claims. The experience of a majority of insurers other than Quinn may well not give an
accurate picture. The period covered is also a source of concern. As is the norm with Pll, insurance under the MTC ison a
"claims made" basis. This means that there is often an interval of some years between the acts or omissions which give to a
claim and the claim being made and attaching to a particular policy. This means that claims made or settled in 2004 will
include a substantial proportion (we do not know what) where the underlying facts took place well before 2004. This means
that the data is not a good guide to the level of potential claims in the future. Domestic Conveyancing For example, house
prices have risen considerably since the time at which the underlying conveyancing transactions which form the basis of the
data for the earlier years took place: the UK House Price Index records that the average price of residential property rose from
£89,230 in May 2000 to £226,906 in April 2018 an increase of over 150%. This means that (i) the average amount paid on



domestic conveyancing claims over the period 2004-14 will be significantly lower than the average amount paid on domestic
conveyancing claims in the future and (ii) the proportion of future claims for domestic conveyancing which will be over £1
million is considerably more than assumed for the purposes of the SRA's proposal. (The average price of a house in London
is now £471,944)) (Rising house values will also impact on the value of claims relating to wills and inheritance.) Personal
Injuries and Clinical Negligence The change in the discount rate in February 2017 means that, until proposed changes
partially reduce its impact, the amount payable for claims for personal injury and clinical negligence has increased
substantially. It follows that the value of claims against solicitors for mishandling such claims will also have increased. This
increase is not reflected at all in the data on which the SRA's proposal is based. Inflation The problem with reliance on
incomplete and historic data applies across the board, where inflation and other factors will have increased the value of
claims (for example, over the period from January 2004 to date the RPI has increased by about 50%). 3. Non-Conveyancing
Claims Above £500,000 The proposed limit on cover of £500,000 (to include third party claimant's costs and interest) is far too
low. While many claims will fall below that limit, there will be many which do not. And those that do not will include cases
where the claimants have suffered serious losses as a result of the failings of their solicitors and where any regulator which
took the interests of consumers seriously would ensure that a far greater degree of recovery was likely to be available.
Catastrophic Personal Injuries For example, we note that the highest payment value for personal injury claims is £5,197,000,
that the highest for clinical negligence is £3,865,000 and that it is stated that 29 claims are at risk if the Pll insurance available
to meetthem were limited to £500,000. Those claims are likely to include claims for mishandling claims for catastrophic
personal injury where much of the damages which formed the subject of the mishandled claim were for the cost of future care.
Having let such clients down, solicitors will then deny them due redress, in some cases with the amount of money available to
meet a claim for damages far below £500,000 (because of the need to pay costs, including the costs of expert evidence, and
interest). The result would be that those who suffer most as a result of their solicitors' negligence would receive only a fraction
of the amount needed to compensate them. And this is without the need to take into account the impact of the change in the
discount rate. Divorce/Pension Split Orders An area in which we and/or our colleagues in 4 New Square have experience of
"consumer" claims which are worth far more than £500,000 (even before allowing for costs and interest) is mishandled
divorce proceedings, including negligence in relation to pension split orders. As with personal injuries and clinical
negligence, those who suffer the largest losses as a result of their solicitors' negligence could well find that they are only able
to recover a fraction of their losses. The idea that a responsible regulator could consider this to be acceptable is appalling. 4.
Aggregation We recognise that a balance has to be struck between the cost of insurance and protection of solicitors' clients
and quasi-clients. Thatis why the MTC have always allowed for aggregation of claims. This inevitably means that there is a
risk that those who suffer losses as a result of their solicitors' breaches of duty will not recover compensation through their
solicitors and their Pll insurers. The proposed limits would result in this happening far more often. Quite simply, £500,000
divided by £500,000 is 1. £3 million divided by £500,000 is 6. The aggregation clauses could apply where a solicitor acted
negligently for numerous victims of a disaster or drug or medical procedure (e.g. the recent breast implant litigation). And they
have been held to apply to numerous investors in an off-shore development: AIG Europe Ltd v Woodman and others
(Solicitors Regulation Authority intervening) [2017] UKSC 18. In our experience the firms which are the subject of such claims
are not always substantial practices with significant insurance above that required by the SRA. 5. LLPs and Limited Liability
Companies The present requirements are that those personally liable need only have insurance cover of £2 million, whereas
those who practise through LLPs or limited liability companies must have cover of at least £3 million. The reason for this is or
should be obvious: in the case of LLPs and limited liability companies there is less incentive to take out excess insurance and
there is less likelihood that the LLP or limited liability will have substantial assets to meet any uninsured liability. By way of
contrast a sole practitioner or partner in a traditional firm faces personal liability and so is likely to want to take out top up
insurance to protect his or her personal assets (in the same way that we do as self-employed barristers). To remove this
distinction, as proposed, is a seriously retrograde step. Not only does it increase the chance thatan LLP or limited liability
company of solicitors will not have sufficient Pll to meet claims of those of its clients or quasi-clients who suffer loss as a result
of their breaches of duty, but there is an increased risk that such firms will become insolvent, to the detriment of their clients
and employees. The statement in the Consultation Paper that "There is little evidence of different claims patterns based on the
legal structure of a firm" misses the point entirely. The SRA appears to have forgotten why the requirement for compulsory
insurance was higher for LLPs and limited liability companies. It was not because of any anticipation of different claims
pattern, but because of the anticipated consequences of limited liability. 6. Sole Practitioners and Small Firms We note from
paragraph 81 of the Consultation Paper that 93% of sole practitioners and 78% of 2-4 partner firms only take out the current
minimum cover. They are ill-advised to do so given the possibility of aggregation. If a similar proportion were to limit their PIl to
the new, lower limits proposed by the SRA it would seem that the clients of a very large number of firms would be at a
significant risk of not receiving redress for losses caused by their solicitors' breaches of duty. Itis the firms which only take out



the minimum level of Pll required which need be made to take out cover which provides adequate protection to their clients
and others who are entitled to redress for their wrongful acts. 7. Litigating Underinsured Claims We have acted for defendant
professional firms whose Pllis insufficient to meet their likely liability. There are nearly always significant conflicts of interest
between the underinsured firms and the insurers. Insurers can find themselves facing applications for costs under s.51 of the
Senior Courts Act 1980 (see, for example, the recent decision in Travelers Insurance Co Ltd v XYZ[2018] EWCA Civ 1099).
These problems will be more frequent if the SRA's proposed reduction in the limits of cover are adopted. 8. Overall Clients go
to solicitors for the many of the most important transactions or situations in their lives: the purchase and sale of their homes;
divorce; personal injury etc. The availability of sufficient Pll cover when such things go wrong far outweighs any marginal,
speculative reduction in the cost of such cover.

15.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

No

16. Please provide an alternative way of drafting the exclusion definition.

We consider that the exclusion is inappropriate as a matter of principle and the problems and concerns cannot be remedied
by drafting.

17. 4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?
Somewhat disagree
Please explain your answer
: 1. Unnecessary complexity. We consider it is unnecessary complex to introduce discrete insurance cover/arrangements for
firms engaged in conveyancing. It also suggests that there is a clarity and certainty for all firms whether there are engaged in
the supply of such services. Many firms will undoubtedly be able to say that conveyancing is a core part of their business; but
others will not— see our response to Question 5 below. 2. Attendant risks. Given that some firms might therefore fail to take out
such cover ifwhen they needed it, we interpret the proposals as leading to the conclusion that the lawyers would be
uninsured were a claim to arise from conveyancing. This is inimical to the protection of clients and unfair to the insureds.

18. 5) Do you think our proposed definition of conveyancing services is appropriate?
No

19. Please explain what you think should be an alternative definition.

We consider that the proposed definition is too wide and would or might capture transactions that would not properly fall
within conveyancing services, e.g.:

(a) Matrimonial work where property is transferred (whether as part of a negotiated settlement or arising from the Order of the
Court).

(b) Enforcement/civil and cross-border fraud litigation work where property may be transferred to or charged to claimants.
(c) Lawyers involved in the structuring of investments/investment schemes which may have the disposition of real property as

a component of the overall structure.

4. Questions continued

20. 6) Do you think there are changes we should be making to our successor practice rules?
No

21.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?



Strongly disagree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

: We refer to our answers to the previous Questions.

22. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Somewhat disagree

Please explain your answer

: 1 In theory, the proposed changes to Pll requirements might provide law firms with more flexible options to potentially lower
insurance costs. However: (a) the proposals over-simplify a potentially complex issue; (b) Question 8 is itself deficient on
account of failing to ask whether the proposed flexibility would be desirable for the public and/or the wider profession. 2 First,
the proposals fail to take account either of the fact that solicitors' professional indemnity insurance is written on a "claims
made" basis or of the complexity of the successor practice rules. By way of example, a firm which does not undertake
conveyancing business would still require conveyancing cover if, at any time within (at least) the preceding 15 years, it or any
predecessor practice has conducted conveyancing work. 3 Second, paragraph 77 of the proposal talks of "unwind[ing] any
remaining cross subsidy in the pricing of insurance between conveyancing and other areas of law". No attempt is made to
quantify the effect of any such cross-subsidy —an omission which is a serious deficiency in the consultation document.
However, and on the assumption that such a cross-subsidy exists: (a) Itis inherent in the proposal that practices should "opt-
in" to conveyancing cover that the cost of obtaining professional indemnity insurance for such practices will increase; (b)
Conveyancing is already one of the more competitive areas of business practised by solicitors due to the competition
provided by (non-legally qualified) licensed conveyancers. The imposition of an additional cost burden on those practices
which do carry out conveyancing work can only make them less competitive, to the detriment not just of such practices but
also the public at large; (¢) Firms which have to date undertaken conveyancing work will not be able to escape the additional
cost burden which would result if the SRA's proposals were adopted by (for example) stopping to provide services in the
areas of work which will not be "opt-in" for insurance purposes, since they would be obliged to maintain cover in respect of
potential liabilities for work carried out in the past. For sole practitioners who have carried out conveyancing work this could
only exacerbate the cost of obtaining run-off cover. 4 Third, Insurers should be perfectly well able to assess the risk arising
from conveyancing work with respect to an individual practice, and to reflect that risk in the premium quoted. If there is a
problem of cross-subsidy, then itis a problem which market forces should be able to resolve; a change to regulation, with a
consequent potential for both foreseeable and unforeseen adverse consequences, is unnecessary. 5 Fourth, the proposals
will resultin increased bureaucracy and indirect costs (such as management time) for the practices which would now need to
obtain "opt-in" cover as extensions to standard/compulsory cover. 6 We do not understand the logic behind the proposal to
exclude "large businesses" from insurance cover. We note that practices will remain under a regulatory obligation to have
"appropriate cover". We again observe that Insurers are perfectly able to assess the risk relating to individual insureds from
providing services to "large businesses" (and financial institutions) and to reflect that risk in the premium quoted. The SRA's
proposal is unlikely to be of significant benefit, but will open the door to the possibility of firms carrying out work for which they
have no insurance cover in place. See, further, the answer to Question 2 above.

23.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Strongly disagree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

: As explained in our earlier responses, we do not consider the proposed reductions in the limits in cover to be appropriate
because they would leave solicitors significantly underinsured and consumer clients without proper compensation for losses
caused by the legal wrongs of their solicitors. The same applies to the proposed limits on run-off cover (£1.5 million for firms
which do no conveyancing and £3 million for those that do). This will often be the only insurance available to meet claims
which emerge in the years after an insured firm or solicitor ceases to practise and does not have a successor practice. It
serves two purposes. The firstis to enable the retired solicitors to sleep at night, knowing that there is insurance in place to



meet claims against them. The second and more important is to ensure that former clients can obtain redress. Insurance
limited to the amounts proposed would fail to achieve either objective. Where cover is exhausted then the retired solicitor's
home and pension would be at risk. And it would be a case of "first come, first served" for former clients seeking redress and a
case of no effective redress for those who came later.

5. Questions continued

24.10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?

Strongly disagree

Please explain your answer

: 1 As we have noted above, the SRA's proposals are effectively designed to disincentivise legal practices from providing
conveyancing services and/or providing service to large businesses or financial institutions. They are therefore likely to
decrease choice to the public and/or businesses. 2 Since the SRA has made no attempt to quantify the potential benefit to
other practices of no longer having to pay for compulsory cover for conveyancing or the provision of services to large
businesses and/or financial institutions, it would be wholly speculative to assume that the proposals would encourage new
firms to enter the wider legal services market, thereby increasing choice for users of legal services in other areas.

25.11) Are there any positive or negative EDIl impacts from the proposed changes to our Pll requirements that you think we
have not identified?

No

26. 12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

No.

27.13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Somewhat disagree

Please explain your answer

: 1. We challenge the underlying premise of the Question, namely that the Compensation Fund should be a targeted hardship
fund protecting only the vulnerable who are considered as needing and deserving it the most. We comment on proposals not
referred to in this question to provide the perspective of practising barristers on the issues so far as we see them affecting the
reputation of lawyers, fairness to those who instruct them and barristers. 2. We strongly disagree with a proposal that would
involve the imposition of a means test for consumers. For sound reasons a regulatory objective is 'protecting and promoting
the interests of consumers' (s 1(1)(d)) and this must apply to all consumers whatever their means. Consumers, even wealthy
ones, cannot be assumed to be sophisticated users of legal services and even if they are, they instruct solicitors and are
prepared to allow them to hold very substantial, often life-changing, sums on their behalf because they believe it is safe to do
so. For a regulator to suggest that any consumer must look to himself or herself would significantly undermine the reputation
of solicitors. A means test is not applied in other areas of consumer protection (e.g. the Consumer Rights Act 2015 and the
Financial Services Compensation Scheme). 3. We disagree with the proposed means test which is likely to give rise to
injustice and arbitrary outcomes. This is both because the proposal entails a rigid threshold, which inevitably means
dramatically different outcomes for consumers in broadly comparable situations, and because of the manner in which itis
proposed to test. As an example to illustrate the problems with the proposal: a. Consumer A may have temporarily converted
her property assets into cash. That sum, say £300,000, may represent nearly all of her life's savings and she may have retired.
b. Consumer B may be a relatively young and successful professional with a home worth £1,000,000, a mortgage that is
comfortably under control of £500,000 and considerable income with the potential for that income to increase considerably
over time. As we understand the proposal Consumer A would not be able to claim on the Compensation Fund, while



Consumer B would. This position would be manifestly unjust and undermine the reputation of the profession. 4. We also
strongly disagree with the proposal that an estimate be provided with no verification unless asked. It would work to the benefit
of dishonest and careless claimants at the expense of the honest and careful. 5. As to the proposal that the costs of making a
claim be excluded, a complete exclusion is inappropriate. A simplified process would obviously help butitis unrealistic to
expect that that would mean that all claimants would be able to negotiate the process without assistance. The consequence
for the consumer would be further unrecovered expense to remedy the errors of a lawyer (undermining the reputation of the
fund) and/or more pressure an overstretched voluntary sector. But while we consider a complete ban on recovery of costs to
be wrong in principle, we can see the case for a cap on costs. 6. We disagree with the proposal that there be a limit for claims
other than a per claimant limit. Applying any other test will provoke complex 'aggregation’ style arguments that will give rise to
disputes such as those which arise in relation to aggregation clauses in insurance policies. Confronting potentially
meritorious claimants with a technical aggregation style argument would undermine the reputation of the profession. 7. We
also consider that the proposal that a claim limit should apply per retainer may lead to unjust outcomes based on the
peculiarities of how parties, perhaps without thinking or at least without knowledge of the rules of the Fund, have arranged
their retainers with their solicitor. This looks like a device to reduce the amount of compensation paid, rather than a means to
ensure that compensation is made fairly and justly. 8. We disagree with the proposal that barristers should not be eligible to
claim from the Fund. If a solicitor has been putin funds to settle a barrister's fees then those monies are held on trust for to the
barrister. The barrister should be entitled to recover for such funds if misappropriated by the solicitor. The proposal seems to
assume that barristers are not deserving of protection on the basis that they are not financially vulnerable and/or that they will
not be caused hardship because of a solicitor's breach of trust. This assumption is obviously flawed. At the very least it must
depend upon the circumstances of the barrister in question. 9. As to the suggestion that the SRA be allowed to attend
conferences with counsel/experts examining cases where dishonesty is alleged and cover has been declined itis not clear
how this would work given such conferences would be privileged if the only persons attending were insurers, their lawyers
and experts retained by them. Conferences attended by those suspected of dishonesty for the purpose of answering
questions put to them by lawyers acting for insurers have no formal status or significance under the MTC, but do take place.
They would usually be regarded as confidential, but not privileged. We are not presently aware of any good or sufficient
reason why the SRA would want to incur costs attending such conferences.

28. 14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?

See answer to Question 13 above.

29. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Strongly disagree

Please explain your answer

: As set out above, we disagree with the proposal and the suggestion that the stated aim can be achieved by the means
suggested. ltis far better to ensure that the fund is open to all consumers, taking account of the fact that the fund remains
discretionary and already has regard to hardship and prioritises some payments over others.

6. Questions continued

30. 16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?

No

31. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?

See our answers to Questions 13 and 15 above.

32.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

Yes



33. Please set out your suggestions and reasons for the change

See our answers to Questions 13 and 15 above.

34.18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?
No

35. Please explain why.

See our answer to Question 13 above.

36. 19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?

7. Questions continued

37.20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

We consider that, unless an individual applying for compensation knew a solicitor was dishonest or being used to lend
superficial credibility a dubious scheme, the Fund should pay compensation. If someone has invested life changing sumsin a
scheme in which a solicitor has been involved it would be wrong to deprive them of compensation. It would also be contrary to
the regulatory objective of protecting and promoting the interests of consumers (s 1(1)(d) of the Legal Services Act 2007). ltis
our experience that the involvement of a solicitor often gives credibility to what might otherwise be seen as an incredible
scheme (for example, investment in so-called "prime bank guarantees" in relation to which at least one of us has acted in the
defence of a number of claims against solicitors). Solicitors who get involved in such schemes are usually rightly the subject of
drastic disciplinary sanction precisely because they have provided a cloak of respectability to a fraud. It would be quite wrong
to deny compensation to those duped by their solicitors on the ground that they should have realised that a professional
lawyer, regulated by the SRA, was in fact a crook. There is a good reason why a defence of contributory negligence is not
available to a claim in fraud.

38. 21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

Yes
Please explain your answer

39. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

No

40. 23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?
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ABI response to ‘Protecting the users of legal services: balancing cost and access to
legal services’

The ABI

The Association of British Insurers is the voice of the UK’s world leading insurance and long-
term savings industry. A productive, inclusive and thriving sector, we are an industry that
provides peace of mind to households and businesses across the UK and powers the
growth of local and regional economies by enabling trade, risk taking, investment and
innovation.

Founded in 1985, the ABI represents around 250 member companies, including most
household names and specialist providers. The ABI’s role is to:

e get the right people together to help inform public policy debates, engaging with
politicians, policymakers and regulators at home and abroad,

e Dbe the public voice of the sector, promoting the value of its products and highlighting
its importance to the wider economy;

¢ help encourage consumer understanding of the sector’s products and practices; and

e support a competitive insurance industry, in the UK and overseas.

We welcome the opportunity to respond to the SRA’s consultation ‘Protecting the users of
legal services: balancing cost and access to legal services'.

Executive Summary

The ABI and its members feel that, for the large part, there is insufficient evidence that the
SRA’s proposed changes will achieve its stated objectives of reducing premiums for
solicitors, reducing the cost of legal services for consumers, and improving levels of
competition in the legal services market. We set out our reasons for this view in response to
the questions below.

We are, however, happy to support the SRA’s proposal to allow greater flexibility around
insurance cover for defence costs. We feel that there are circumstances in which this could
allow lower cost solutions for solicitors, better alignment of incentives, and improved levels
of consumer protection.

Question 1: To what extent do you think the proposed changes to our PII
requirements provide an appropriate minimum level of cover for aregulated law firm?

Reduction of indemnity limit

According to the SRA’s analysis, the proposed reduction of the minimum indemnity limit
could leave a small minority of consumers who have experienced detriment without sufficient
access to redress — particularly when combined with the proposed changes to the
compensation fund. Even if these claims would be small in number, it does not mean that



this would be a price worth paying to seek to reduce costs for solicitors and their clients. We
would argue this case for two reasons.

Firstly, even a small number of cases in which consumers are left without sufficient
compensation for receiving poor legal service could have the potential to challenge levels of
trust in the legal profession. By way of comparison, in most lines of insurance declined
claims are relatively rare. However, a small number of declined claims then reported widely
by the press and consumer groups create the false perception that insurers decline high
numbers of claims as a matter of course. Partially as a result of this, consumers tend to
believe declinature rates are multiples higher than they are!. This is one reason why the
insurance industry struggles with issues around reputation and public perception.

A reduction of trust in the legal profession might have the effect of reducing the number of
people seeking legal help when they require it. This runs counter to the stated aim of the
SRA in its consultation paper.

Secondly, we feel that it should not be assumed that these changes will lead to lower
premiums for all solicitors, and by extension lower costs for users of legal services. We will
explain our case around this in our response to Question 8.

Flexibility around defence costs

The ABI is supportive of the proposal to allow insurers the option to charge an excess or put
a cap on defence costs under the MTCs. Underwriters should have the ability to offer
excesses or limits to their clients.

Where solicitors may not necessarily be able to fall back on unlimited defence costs, this
may have the effect of improving their incentives to behave more responsibly, for example
through greater investment in risk management. In addition, if there is a possibility that
solicitors themselves may need to pay some of the costs of defending a claim, this could
lead to some legitimate claims being settled more quickly.

Each insurer will take its own view on the cover it offers, and some insurers might decide
that they would prefer to continue offering unlimited defence costs as part of their standard
cover for legitimate commercial reasons.

Question 2: To what extent do you agree that our minimum PIl requirements do
not need to include cover for financial institutions and other large business
clients?

ABI can see the intention behind this proposal. However, we have concerns about how
it would work in practice.

For example, if these reforms are passed, there will be instances where solicitors may
seek to engage new large clients on the basis that any claims against them will not be

1 https://www.covermagazine.co.uk/cover/feature/3009716/claims-survey-17-of-consumers-say-
insurers-always-try-to-avoid-paying-out
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covered by their professional indemnity cover. However, if the solicitor has contracted
with a large firm or financial institution pre-reform then they will need to maintain this
type of cover in place for up to 15 years (on the basis of the longstop date under
Section 14A Limitation Act 1980) before being able to stop buying this additional level of
cover.

There may be instances where a sole practitioner could have trouble determining
whether the end recipient of the work they are carrying out is a large business,
corporate or financial institution.

Furthermore, it cannot be assumed that this will change how the market operates in
practice. In a competitive market, large institutions might insist that any law firm carrying
out work on their behalf would be insured up to a level equivalent to what is prescribed
by the MTCs.

Question 4: To what extent do you agree that we should introduce a separate
component in our Pll arrangements meaning only firms that need to have cover for
conveyancing services are required to buy this cover?

We feel that a £1 million indemnity limit for conveyancing adds additional complexity to the
system and reduces the level of protection for consumers.

Currently firms do not need to take active decisions regarding which types of work they are
covered for, as the MTCs require all firms to be covered for every type of work. The
confusion around taking this decision for the first time could lead to firms opting not to
purchase conveyancing cover at the increased rate when they may require it. The result
could be firms carrying out work that fits the SRA’s definition of conveyancing while
undertaking work in a separate area of practice, for example if a family law solicitor severed
a couple’s joint tenancy, while not having the required additional cover in place.

The effect of this change is therefore to create potential protection issues for consumers,
which in turn could damage the reputation of the legal profession.

Question 8: To what extent do you agree that the changes to our PIl requirements
provide law firms with more flexible options to potentially lower insurance costs?

We feel that it should not be assumed that these changes will lead to lower premiums
for all solicitors, and by extension lower costs for users of legal services because
statistics show that historic changes to the minimum indemnity levels under the MTCs
did not have a material effect on premiums. For example, in the renewal year 2005/06
the MTCs were doubled to £2 and £3 million, however the average premium for a PlII
policy barely changed?.

There are generally a range of other more important factors that may affect market
premium - not least claims costs which would not be impacted by changes to the

2 Charles River Associates (2010) Review of SRA client financial protection arrangements
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minimum limit of indemnity — and each insurer will take its own view on the premium it
offers.

Question 9: Do you agree the proposed level for the cap on cover in run-off provides
adequate protection for the users of legal services whilst balancing the need for
premiums to be more affordable?

The ABI and its members do not see evidence that, under the current MTCs, a properly
managed closure and run-off process is a barrier to solicitors retiring as is claimed in the
SRA’s consultation.

Furthermore, it should not be assumed that introducing a cap on run-off cover would have a
significant impact on cost for solicitors, particularly if this does not impact on claims costs, for
the reasons stated in our response to question 8. Again, each insurer will take their own
view.

Question 10: To what extent do you agree that the changes to our Pll requirements
could encourage new firms to enter the legal services market increasing choice for
users of legal services?

Members have expressed the view that the legal services market is already highly
competitive in areas of practice more frequently used by consumers such as family law and
conveyancing. As such, we do not anticipate that any changes in Pll requirements would
result in a surge in new firms entering the legal services market, save for possibly in a few
niche or specialist areas.

IABI
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Response by Association of Women Solicitors, London

About Association of Women Solicitors, London

Association of Women Solicitors, London was founded in 1992 and its aims
include representing, supporting and developing the interests of women solicitors.
Membership is open to women solicitors and trainees and associate membership to
other women lawyers including barristers, chartered legal executives and paralegals.
For further information please visit our website www.awslondon.co.uk
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RESPONSE

Official statistics show that women solicitors are more likely to work in or for the
smaller entities (niche, sole practitioner, small High St LLP) looking after vulnerable

individuals.

Drawing on our specialist knowledge we have read the Response submitted by The
(national) Law Society. We endorse everything they have said in particular in
response to Question 11 on the Equality Diversity & Inclusion impact of the proposed
changes to Public Indemnity Insurance namely that small firms will not benefit,
premiums will not go down and insurance providers will leave the market. The
momentum of small firms closing will therefore continue reducing the provision of
legal services to the detriment of female solicitors and trainees as well as vulnerable

and impecunious clients.

In response to question 22 on the EDI impact of the proposed changes to the
Compensation Fund The Law Society has requested more quantification of impacts

but our view on this is as above for the same reasons.

Association of Women Solicitors London

June 2018



Protecting the users of legal services: balancing cost and access to legal

Response ID:252

2. About you

1.
First name(s)

John

2.
Last name

Bailes

6.
I am responding..

on behalf of an organisation

7.
On behalf of what type of organisation?

Law firm or other legal services provider

8.
Please enter your organisation's SRA ID (if applicable)

596727

9.
Please enter your organisation's name

Bailoran Ltd t/a Bailoran Solicitors

10.
Please tick if you are regulated by the SRA

Yes

12.
How should we publish your response?

Please select an option below.

Publish the response with my/our name

3. Consultation questions

13.
1) To what extent do you think the proposed changes to our Pll requirements provide an appropriate minimum level of cover
for a regulated law firm?

Strongly disagree



Please explain your answer

14. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Strongly disagree
Please explain your answer

15.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

No

16. Please provide an alternative way of drafting the exclusion definition.
DO NOT WANT TO EXCLUDE PURSUANT TO RESPONSE 3

17.4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?

Strongly disagree

Please explain your answer

1 IT WILL BE DIFFICULT TO SPLIT THE LEVEL OF COVER AND RISK FOR ALL AREAS. IF IT IS ALL ENCOMPASSING IT
WILL AVOID COVER BEING ASSESSED ON RISK FOR SPECIFIC AREAS IN THE ISOLATION AND WHEN ELECTING TO
PROCEED WOULD BE ON COSTS OVERALL. PROBLEMS MAY ARISE WHERE INSURERS GIVE A LOWER FIGURE FOR
SPECIFIC AREAS BUT HIGHER IN OTHERS AND THIS WOULD COMPLICATE RENEWALS AND COVER

18. 5) Do you think our proposed definition of conveyancing services is appropriate?

No

19. Please explain what you think should be an alternative definition.
NOT NECESSARY IF INCLUDED IN THE COVER

4. Questions continued

20. 6) Do you think there are changes we should be making to our successor practice rules?

No

21.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?
Strongly disagree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

22. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Strongly disagree
Please explain your answer
: BUSINESS CHANGES AND IF THE COVER IS ALL INCLUSIVE. IF IT WERE SPLIT THEN THERE IS MORE CHANCE TO



ARGUE THAT ELEMENTS OF WORK CARRIED OUT MIGHT HAVE A PARTIAL CROSS OVER AND MAY RESULT IN
REJECTED CLAIMS FOR TECHNICAL REASONS. THE SMALL PREMIUMS THAT MIGHT BE SAVED ARE NOT WORTH
THE RISK OF A CLAIM BEING AVOIDED ON A TECHNICALITY OR THE OPTION TO EXPAND THE BUSINESS WITHOUT
REVERTING TO AN INSURER AT EACH POINT OF INSTRUCTION

23.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Strongly disagree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

:LEAVEASIT

5. Questions continued

24.10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?

Strongly disagree

Please explain your answer

: THE PREMIUMS ARE CALCULATED ON THE MAIN AREAS OF WORK. FACTORS TO STOP START UPS ARE
COMPLIANCE, APPROVAL, BUSINESS PLANS AND NOT PREMIUMS

25.11) Are there any positive or negative EDI impacts from the proposed changes to our Pll requirements that you think we
have not identified?

No

26.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

| WOULD LIKE COVER TO BE EXTENDED FOR LONGER PERIODS. CURRENTLY IT APPEARS TO BE 18 MONTHS BUT |
WOULD PREFER COVER OVER A LONGER PERIOD.

FURTHERMORE UNLIKE GENERAL INSURANCE THE LONGER YOU REMAIN WITH A PROVIDER THE MORE LIKELY
THE COSTS WILL INCREASE DUE TO THE POSSIBILTY OF A NEGLIGENCE CLAIM. | WOULD LIKE THE EQUIVALENT OF
A NO CLAIMS BONUS BEING ADDED TO PROTECT COVER GENERALLY AND TO PROTECT PREMIUMS FROM
INCREASING ANNUALLY.

27.13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Strongly disagree

Please explain your answer

: IF COMPENSATION IS DUE AND PAYABLE IT SHOULD BE PAID NO MATTER WHAT THE CLIENT EARNS. IT WOULD BE
UNJUST TO ONLY COMPENSATE THOSE WITH NO MONIES RATHER THAN THOSE WHO CAN AFFORD TO RECOVER.
THIS MAY DISSUADE INSTRUCTION FROM WEALTHIER CLIENTS AND EACH CLAIM SHOULD BE TREATED EQUALLY
JUST AS EACH CASE AT COURT IS CONSIDERED WITHOUT BIAS OR KNOWLEDGE OF BACKGROUND OR WEALTH

28. 14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?



29. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Strongly disagree
Please explain your answer

6. Questions continued

30. 16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?
No

31. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?

PIl COVER SHOULD BE IN PLACE FOR ANY CLAIM AND IF THERE IS A SHORTFALL THE COMPENSATION FUND STEPS
IN. THE ABILITY TO PROVICE INDEMNITY COVER AND COMPENSATION MAKES SOLICITORS DIFFERENT TO THE
ALTERNATIVE STRUCTURES AND WATERED DOWN AND POTENTIALLY UNREGULATED LEGAL ADVICE THAT MAY
BE AVAILABLE. THIS SETS US APART AS CLIENTS MAY ELECT FOR PRICE INITIALLY BUT ALWAYS COME BACK TO
SERVICE, PROFESSIONALISM AND PROTECTION AND THIS SHOULD REMAIN THE CASE. IT IS SOMETHING THAT
SETS SOLICITORS APART FROM OTHER PROVIDERS OF LEGAL SERVICES AND SHOULD BE CHERISHED AND NOT
SULLIED BY GOING FOR A CHEAPER ALTERNATIVE AT THE EXPENSE OF CLIENTS WHO WOULD HAVE HAD A VALID
CLAIM UNDER THE OLD RULES BUT NOW FIND THEY ARE BEING MARGINALISED DUE TO A CHANGE IN RULES.

32.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

No

33. 18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?

No
34. Please explain why.

35.19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?

Yes

7. Questions continued

36. 20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

NOT SURE

37.21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

Yes
Please explain your answer

38. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

No



39. 23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?

MANDATORY ENCRYPTION OF COMPUTERS

MINIMUM VIRUS SOFTWARE COMPLIANCE

Pl COVER FOR CYBERCRIME AND INSURANCE PROVIDER ASSISTANCE WITH TRAINING AND COMPLIANCE TO
ACHIEVE A DISCOUNT ON PREMIUMS



Bar Council response to the Solicitors’ Regulation Authority
‘Protecting the users of legal services: balancing cost and access to legal services’

1. This is the response of the General Council of the Bar of England and Wales (the
Bar Council) to Solicitors’ Regulation Authority consultation paper entitled

I

“Protecting the users of legal services: balancing cost and access to legal services”.

2. The Bar Council represents over 16,000 barristers in England and Wales. It
promotes the Bar’s high quality specialist advocacy and advisory services; fair access
to justice for all; the highest standards of ethics, equality and diversity across the
profession; and the development of business opportunities for barristers at home and
abroad.

3. A strong and independent Bar exists to serve the public and is crucial to the
administration of justice. As specialist, independent advocates, barristers enable
people to uphold their legal rights and duties, often acting on behalf of the most
vulnerable members of society. The Bar makes a vital contribution to the efficient
operation of criminal and civil courts. It provides a pool of talented men and women
from increasingly diverse backgrounds from which a significant proportion of the
judiciary is drawn, on whose independence the Rule of Law and our democratic way
of life depend. The Bar Council is the Approved Regulator for the Bar of England and
Wales. It discharges its regulatory functions through the independent Bar Standards
Board (BSB.)

Question 1: To what extent do you think the proposed changes to our PII
requirements provide an appropriate minimum level of cover for a regulated law
firm?

o Strongly agree

o Somewhat agree

o Neither disagree or agree
o Somewhat disagree

! Solicitors” Regulation Authority, “Protecting the users of legal services: balancing cost and access to legal
services” (2018)
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o Strongly disagree [X]

Level of cover

4. The proposal is to reduce the minimum level of cover required for each claim
to £500,000 (or £1m for firms providing conveyancing services). This figure has been
reached on the basis that the SRA’s research shows that 98% of claims fall under the
£500,000 level (p. 16 of the consultation paper). In fact, these conclusions appear to
have been reached on the basis of data from about only 74% of the insurance market
over the period 2004-2014. We consider that this data is both too limited and too old,
for the following reasons:

a) No information is available about which insurers did not contribute their
data and the likely claims experience of those insurers. Although we note
that, according to Economics, Policy and Competition (‘EPC’) who has been
commissioned by the Solicitors Regulation Authority to look into
professional indemnity insurance requirements, the insurers whose data
was excluded focused on small firms, there is no information about the type
of work they were undertaking or their likely claims history. The firms may
have been at the “risky” end of the market (e.g. small conveyancing firms).
It appears that the 26% of the market that did not respond paid a total of
over £400m of claims in the relevant period;

b) The claims have been adjusted by RPI only, without any analysis of whether
this accurately reflects the inflation that has been experienced in claim size
since 2016. There are many factors other than RPI which can increase claims
sizes over a period, one example being the emergence of a new type of
claim, such as “cyber fraud” thefts in conveyancing claims. This is a key
example of a large type of claim which did not exist until recently and which
we consider demonstrates a serious risk that the SRA analysis understates
the number of claims that would exceed the new proposed cap.

5. Furthermore, there does not appear to be any analysis of the aggregation
provisions that applied to the claims included in the SRA’s information about claim
size from 74% of insurers. In our experience, aggregation of claims is not uncommon
in solicitors” liability insurance, particularly in relation to misappropriation of client
funds or conveyancing frauds. Where claims are aggregated and exceed the level of

cover this can have a significant negative impact on both consumers and solicitors
alike.

6. In addition, the figures do not cater for defence costs. We note and comment
on the proposal to have firms bear a larger proportion of defence costs below.
However, from the insurers’ perspective, defence costs can be a very significant part

2



of their outlay on a claim, as demonstrated by the fact that in the relevant period
£1.6bn was paid out in claims and £400m in defence costs (i.e. defence costs add
another 25% to the total amount paid out).

7. We therefore consider it likely that the SRA research underestimates the
number of claims that would breach the levels of either £500,000 or £1 million, and
along with that the risk of harm to consumers, and damage to the reputation of the
solicitors” profession. It also fails to cater for the type of case that may well breach the
£500,000 limit and the effect on the solicitors’ clients. For instance, claims for
catastrophic injuries (where a claimant has lost the ability to work) are likely to exceed
this level of cover. If such a claim is negligently handled by a solicitor, the impact on
the client (and the reputation of the solicitors’ profession if there is inadequate
insurance) would be very harmful.

Projected benefits of reducing the minimum level of cover

8. The research to support the conclusion that there is likely to be a reduction in
premium cost is particularly scant. Neither the SRA consultation paper nor the EPC
research reveals how many insurers or insurance brokers responded to requests for
indications of likely premium level. The presentation of the information that does exist
suggests that it is largely anecdotal or vague. The only figures referred to in the EPC
report are an indication from one broker that an extra £1m of cover for solicitors’ costs
£600 to £1,000 for a small firm. There is no explanation of whether this extra £1m layer
is in excess of the first £500,000, £1m or another figure. Nor is there any analysis of
price changes in the market when minimum insurance levels were increased in
2005/2006 (or indeed the reasons why the increase was thought to be sensible at that
stage). However, the indication given by one broker is used to provide the basis for
concluding that there might be a 5-10% price reduction for a solicitor paying around
£8,800 in PI premiums. A 5-10% reduction would mean an annual saving of between
£440 and £880 and we take the view that these figures are likely to be overstated even
in view of the anecdotal evidence about the cost of an additional £1m cover.

9. We are not convinced that reducing cover from £1m to £500,000 would lead to
price reductions in the order hoped by the SRA. The first £500,000 is by far the most
“risky” layer for an insurer. It is a non sequitur for the SRA to conclude on the one
hand that very few claims will be affected by reducing the minimum level of cover to
£500,000 and to suggest on the other that there may be noticeable premium reductions.

10.  If solicitors are only required to have £500,000 of cover and it becomes less
common to take out excess layer cover, this may hit overall profitability of insurance
companies and either increase the costs of the primary layer or cause insurers to pull
out of the market.



11.  We take the view that the savings generated by reducing cover levels to
£500,000 will not be sufficient to justify increasing the risk of consumers going
uncompensated by the solicitors’” profession. Further, the likely savings are so small
that they are unlikely to make an appreciable difference to the costs of buying legal
advice from a consumer’s perspective. The changes are therefore unlikely to prompt
further competition (and indeed may reduce it, because cautious clients will
concentrate their legal work in large firms whom they assume will not be insuring at
minimal levels).

12. We are not convinced that small changes to the costs of cover will stop firms
from experiencing difficulties with renewal. It is more likely that these changes will
lead to firms failing after a large claim, rather than as a result of being insufficiently
prepared for a large claim.

Flexible defence costs cover

13.  The proposal is that larger elements of defence costs cover would be included
in firms’ excess arrangements, in the hope that firms will take a more settlement
minded approach to the costs incurred in defending claims.

14.  There is no evidence at all to support the proposition that firms are incurring
high defence costs because those costs are insured, or that greater scope for including
defence costs in their excess would incentivise them to settle. It is our experience that
large excesses can become an impediment in terms of handling professional liability
claims because insureds stand in the way of costs being properly incurred to defend
their claims. Further, increased excesses do not always remove overall costs from
tirms. They reduce insurance premiums but greatly increase the costs of responding
to claims when they are suffered. Large excesses can cause serious cashflow
difficulties in small firms and will increase the risk of firms failing.

15. We also have concerns that including large elements of defence costs in firms’
excesses would lead to more firms wanting to handle the claims brought against them
themselves, thereby missing out on the benefit of objective and expert advice.

Question 2: To what extent do you agree that our minimum PII requirements do not
need to include cover for financial institutions and other large business clients?

o Strongly agree

e Somewhat agree

o Neither disagree or agree
o Somewhat disagree

o Strongly disagree [X]



Sophistication

16.  The proposal is for the MTCs to exclude cover for liability to a client if the
client’s turnover in “the most recent financial year” exceeds £2 million. Firms would
be permitted to make insurance arrangements for these clients “on significantly more
flexible terms” (p.34 of the consultation paper). The justification for distinguishing
these business clients from other clients is that they are regarded as “large business
clients” who are “more sophisticated and should be able to assure themselves about
the adequacy of insurance arrangements relating to legal services they purchase” (p.34
of the consultation paper).

17.  We disagree with the characterisation of all commercial clients with turnover
above £2 million as “large” and as sufficiently “sophisticated”. We are not aware of
any other generally accepted classification of business size which sets the qualifying
threshold for a “large” business at this exceptionally low level. By contrast, the widely-
used EU definition of SMEs (Recommendation 2003/361/EC) classifies businesses as
Micro (with turnover of less than €2 million), Small (with turnover between €2 million
and €10 million) and Medium-sized (with turnover between €10 million and €50
million). The UK Companies Act 2006 uses the same size classifications, with different
turnover thresholds: Micro, with turnover not more than £632,000; Small, with
turnover not more than £10.2 million; and Medium-sized, with turnover not more
than £36 million.

18.  Webelieve that these widely-used classifications convey the generally accepted
understanding of what constitutes small, medium-sized and large businesses. We
consider that establishing firms” PII requirements on the basis that business clients
which would generally be regarded as “small” should instead be treated as large and
sophisticated is unreasonable and wrong in principle. Whilst many medium-sized and
all large businesses (properly so-called) might be expected to have, or have the
resources to acquire, the necessary sophistication to assess their legal advisers’ PII
arrangements (subject to the important point about ‘claims made’ cover addressed
under the next heading below), we do not think the same can generally be said of
businesses falling within the Companies Act 2006 classification of a “small” business.

19.  We also believe that turnover provides an arbitrary and unreliable guide to a
business’s sophistication in PII matters. An architecture practice with turnover of £2.5
million and experience of buying its own PII cover is likely to have a very different
level of Pll-relevant sophistication from a small manufacturing company with the
same turnover and no experience of buying PII cover.

20.  Paragraphs 32-33 of the consultation paper identify “better information” as a
way of mitigating the risk of selecting a firm without appropriate PII cover (similar
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points are made in paragraphs 80 and 85 of the Initial Impact Assessment). We cannot
comment in detail without knowing more about the nature of the information referred
to, but we question whether many small businesses (in the Companies Act sense) will
have the ability to conduct an adequate assessment of this information — and, in any
event, it is unclear how such information could resolve the issue about “claims made”
cover addressed under the next heading.

“Claims made” cover

21.  We believe there is a further flaw in the assumption that business clients will
be able to make an accurate assessment of the adequacy of a firm’s PII cover — one
which derives from the “claims made” nature of PII cover. This concern applies to
business clients of any size, but is likely to have a particular impact on smaller
businesses giving instructions under a one-off retainer.

22. Because PII cover is written on a “claims made” basis, what matters to the client
is not just whether the firm has adequate cover at the time of the instruction, but also
(and particularly) that the cover remains adequate at the time when a claim is first
made or circumstances are first notified — because it is the policy in force at this time
which will be called upon to respond. Given the time it takes for claims to develop
(often years after the date of the instruction), in many cases the relevant PII policy will
not be the one in force at the date of the instruction, but rather a later policy which
may be on different, less favourable terms.

23.  Accordingly, even if a business client is able to make a reliable assessment of
the scope of a firm’s PII cover when instructing the firm, it cannot know whether the
tirm will maintain cover on the same terms in the future. This appears to us to
significantly undermine the principal justification for the proposed exclusion in
respect of clients with turnover above £2 million (i.e. that they “should be able to
assure themselves about the adequacy of insurance arrangements relating to legal
services they purchase”).

Burden & reduction in competition

24.  The intended effect of the exclusion is to place the burden of checking the
adequacy of firms’ PII cover on the client. For the reasons already given under the first
and second headings above, we believe this is unrealistic: most businesses do not have
the resources to obtain and conduct comparisons of the PII terms of the firms they are
considering instructing, nor will it always be practical to do so (for example, where
speed is required), and in any event such checks would not address the ‘claims made’
issue. But even setting aside these practical objections, we believe the proposal is
flawed because it will reduce competition and increase barriers to firms entering this
sector of the market.



25. As is recognised in the consultation paper and the IIA, larger business clients
are likely to instruct fewer firms as result in order to control the cost of checking the
level and scope of cover. More generally, we believe many businesses will be
discouraged from considering changing their legal services supplier(s), given the cost
of undertaking checks on new firms, and the risks of getting it wrong. We anticipate
that businesses will also be disincentivised from instructing smaller and newer firms:
it is likely that caution will dictate that checks on the PII cover of such firms are more
rigorous and therefore more costly. The consequence is likely to be that larger, more
established firms will attract a greater share of commercial work than they do already,
reducing competition and making entry to the market in this field more difficult.

26. Firms will also face the risk that, faced with a claim or notification of
circumstances, their PI insurers may dispute whether a business client falls outside
the exclusion (i.e. has a turnover of less than £2 million). We suspect that, to address
this risk, better-managed and more responsible small firms will end up buying
additional cover ‘just in case’. The proposed exclusion may therefore have the effect
of increasing the insurance costs of the kind of small firm which ought to be
encouraged, not discouraged, from practising in the commercial sector.

Underwriting and cross-subsidisation

27.  The proposal to exclude liability to business clients with turnover above £2
million appears to be founded on a belief that the cost of obtaining PII cover for firms
providing services to such clients is currently being cross-subsidised by firms which
practise exclusively in other, lower-risk sectors of the market.

28.  We question whether this belief is accurate: no justification is given for it in the
consultation paper. In our experience, underwriters rate premium according to the
type of business undertaken by the firm — firms with a greater weighting of business
in higher-risk sectors, will pay higher rates of premium than firms practising wholly
or predominantly in lower-risk sectors. If this is correct, then it is unclear whether
introducing the proposed exclusion would have any significant impact on the
premium paid by firms practising in lower risk fields. We believe this issue merits
further investigation.

Inter-relationship between the exclusion and the proposed Indemnity Insurance
Rules

29.  Rule 9.1 of the proposed IIR requires firms and principals to supply a claimant
with the insurance information identified in the rule. However, the rule only applies
in respect of a claim which “relates to any matter within the scope of cover of the
MTC”. Since liability to clients with turnover above £2 million would be excluded



from cover under the MTC, it appears that, as currently drafted, Rule 9.1 would
deprive such clients of the right to Rule 9.1 information. We can see no justification
for this and assume it is an unintended consequence.

30. Rule 2.2 of the proposed IIR would oblige any firm which provides
conveyancing services to obtain the extension of cover for such services. However, a
tirm which provides conveyancing services to commercial clients with turnover above
£2 million would obtain no benefit from the extension of cover (save to the extent it
also provides such services to clients below the £2 million threshold) and would
require alternative cover for its conveyancing activities. We assume that this is an
intended consequence, but we flag it as a potential trap for the unwary firm which
believes that by buying the extension it has done all that is required, without taking
into account the impact of the exclusion.

Comments on the definition of “Turnover”

31.  “Turnover” is defined in the Glossary as “the amounts derived from the
provision of goods and services in the most recent financial year, after deduction of
(A) trade discounts, (B) value added tax, and (C) any other taxes based on the amounts
so derived”.

32.  We believe that there are a number of potential problems with this definition:

(a) “goods and services” Further thought may need to be given to the description
of the commercial operations from which turnover is derived. We assume that

the description “goods and services” is intended to cover all types of business,
but we doubt whether it does. For example, it probably does not cover
businesses which receive their income from letting commercial property.

(b) “the most recent financial year” This begs the question: “most recent” from
what standpoint? The answer is not clear from the proposed MTCs or the
Glossary. The logical answer would seem to be the date of instruction, but there
is no indication whether this is what was intended. One interpretation of
Clause 6.3, where the same phrase is used, is: “most recent” as at the date
liability is ascertained. But that cannot be what was intended: by that date, it
would be impossible for a firm to obtain a non-MTC policy if it did not already
have one.

(c) “trade discounts” It is unclear what purpose is served by including this. As we

understand the phrase, it simply means ‘reduction from list price’. If that is
what is meant, we would have thought that the impact of trade discounts is
already reflected in the phrase “the amounts derived from”, and to refer to



them expressly is confusing. If something other than ‘reduction from list price’
is meant, we do not know what meaning was intended.

Please provide any additional comments on the alternative option that this could
be at the election of the law firm.

33.  This alternative option would not resolve the issues identified above.

Question 3: Do you think our definition for excluding large financial institutions
corporations and business client is appropriate?

e Yes
« NolX]
34.  Inour view, the exclusion is inappropriate for the reasons given in response to

Question 2, where we also provide our comments on the drafting of the exclusion to
the extent we consider appropriate.

Question 4: To what extent do you agree that we should introduce a separate
component in our PII arrangements meaning only firms that need to have cover for
conveyancing services are required to buy this cover.

o Strongly agree

e Somewhat agree

o Neither disagree or agree
e Somewhat disagree

» Strongly disagree [X]

35.  Although we can see that claims against conveyancing firms have a greater risk
of being large (because of property prices) it seems to us too complicated to introduce
separate insurance arrangements for firms undertaking conveyancing cover.

36.  Some firms include conveyancing work as a core part of their business; others
carry out work that would fall within the current proposed definition of conveyancing
on a more ad hoc basis (as we explain below in response to question 5). As we
understand it, unless firms obtain specific conveyancing cover they would be
completely uninsured in respect of work classed as conveyancing. There would
therefore be a serious risk of firms having no cover for some work. Given the financial
importance of conveyancing transactions to solicitors’ clients (they are often the
largest transaction a client will ever undertake) we are very concerned about the
consumer impact of solicitors having no insurance for conveyancing.



37.  The SRA does not appear to have undertaken analysis of how conveyancing
risks could be more appropriately dealt with by way of adjusting risk ratings on
underwriting (to the extent that this type of risk rating is not already adequately done).
This would be simpler than introducing a separate conveyancing limit of
cover/insurance product.

Question 5: Do you think our proposed definition of conveyancing services is
appropriate?

e Yes
e No [X]
38.  The proposed definition is too wide. It seems to us that it would or might

capture services that firms who do not habitually carry out conveyancing carry out as
ancillary activities, for example:

(a) Dealing with the settlement of litigation between parties where one of the terms
of the settlement is the transfer of a piece of land; or

(b) Solicitors dealing with enforcement, particularly charging orders and orders
for sale.

39. Having too broad a definition of “conveyancing” will increase the risk of
coverage disputes between insurers and insureds (with the attendant uncertainty for
consumers).

Question 6: Do you think there are changes we should be making to our successor
practice rules?

e Yes[X]
« No

40.  We agree that the successor practice rules are not easy to understand. As a
result, there is sometimes uncertainty as to whether a firm is a successor practice
within the meaning of the MTC. At present, the question of whether a firm is a
successor practice is determined only after a claim has been made. A firm may be
reluctant to accept that it is a successor practice after a claim has been made because
it has an adverse impact on the firm’s claims history and may lead to an increase in
premium. Similarly, an insurer may reject a claim on the grounds that a firm is not a
successor practice. This can give rise to disputes between participating insurers or
even to a gap in cover. A gap in cover may arise if there is no run-off cover, if there
turns out to be no successor practice, and if the claim was notified after the end of the
last period of insurance of the first practice and did not arise out of circumstances
notified to insurers during any period of insurance prior to the first firm’s closure.
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41.  We suggest that the SRA simplify the rules and/or develop a mechanism by
which a firm which closes must either purchase run-off cover from its existing insurer
or obtain the agreement of another participating insurer that any claims against the
tirst firm will be covered under the policy of another, nominated firm. The first firm
would need to register with the SRA either details of its run-off policy, or the
agreement with the participating insurer. The agreement would need to bind not only
that insurer, but also any other participating insurer of the nominated firm in
subsequent years. This would require a change to the participating insurers’
agreement. As this information would be available to insurers on renewal, we believe
that participating insurers would be willing to accept this means of allocation of risk
because they would be able to take it into account when making their underwriting
decisions.

Question 7: Do you agree with the approach we are taking to bring the MTCs and
PIA up to date?

o Strongly agree

e Somewhat agree

o Neither disagree or agree
o Somewhat disagree

o Strongly disagree [X]

42, See the Responses to Questions 1, 2, 3, 4 and 5 above.

Do you have any detailed comments on the changes we have made to the provisions
in the MTCs?

43.  See the Responses to Questions 1, 2 and 5 above. In addition:

(@) In Clause 1.1 of the proposed MTCs, we question whether the proposed
references to prior practice and successor practice are adequate substitutes for
the detailed provisions in Clauses 1.4 to 1.7 of the current MTC. Even if they
are, we suggest you consider using the formulation “... including in connection
with a prior practice and ...”, rather than “...including its prior practice...”.

(b) Clause 2.1 of the proposed MTCs: see our Response to Question 5 above, which
also applies to the drafting of the reference to conveyancing services (“arises
from or is any way connected with”) in Clause 2.1. Note too the inconsistency
in language between clauses 2.1 (“arises from or is any way connected with”)
and 6.2 (“in respect of or in any way in connection with”).

Question 8: To what extent do you agree that the changes to our PII requirements
provide law firms with more flexible options to potentially lower insurance costs?
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o Strongly agree

e Somewhat agree

o Neither disagree or agree
e Somewhat disagree

o Strongly disagree [X]

44.  See the Responses to Questions 1 and 2 above.

Question 9: Do you agree the proposed level for the cap on cover in run-off provides
adequate protection for the users of legal services whilst balancing the need for
premiums to be more affordable?

o Strongly agree

o Somewhat agree

o Neither disagree or agree
o Somewhat disagree

o Strongly disagree [X]

45.  The proposal put forward in the consultation paper is that, for future periods,
run-off cover should be kept at six years but with overall caps of £3m for conveyancing
claims and £1.5m for other claims. The rationale for the change is that:

(a) Run-off cover is too expensive, which creates a barrier to retirement, which is
not in the public interest;

(b) This inability is a greater issue since those who cannot retire are often those
engaged in work which generates high volumes of claims;

(c) Insurers are obliged to provide cover even where premiums are not paid,
leading to increased premia for those who do pay; and

(d) The firms in question are often not managing closure properly, leading to
increased costs of intervention, which in turn increases costs for the profession
as a whole.

46.  We do not agree that these proposals strike an adequate balance between users
of legal services and solicitors. We reach this view for a number of reasons.

a. First, these limits of cover compare with the annual limits of £lm for
conveyancing claims and £500,000 for other claims. Thus the cap would mean
that a very limited number of claims might exhaust the mandatory cover. The
consultation paper recognises that this might mean that those whose claims
arise later might find that they were uninsured. A phased cap would change
the profile of those who made recovery as against those who did not, but would
not resolve the problem.
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b. Secondly, whilst we sympathise with those practitioners who are finding it
hard to retire because of the cost of run-off premia for which no provision was
made during earlier years of practice, we do not believe that the current
proposals are appropriate, both because they are unlikely to be efficacious and
because they are inherently undesirable.

1.

ii.

iii.

First, we note that the proposal relates to future indemnity
periods and not current periods. Thus, it will only be solicitors
looking to retire in the future who will be impacted.

Secondly, as the paper recognises, the actual liabilities of these
solicitors will remain unaffected. The difference will be that fewer
of those liabilities will be mandatorily insured. Accordingly,
either retiring practitioners will have to take out voluntary
insurance (which will mean, in practice, that they will have to pay
the very premia which it is said are preventing them from
retiring) or they will run the risk that their own assets will be at
risk. Whether they will choose to retire in those circumstances is
surely doubtful.

Thirdly, in our view, if the underlying problem is that these
practices are not making sufficient provision in earlier years of
practice to cater for retirement liabilities, then we do not think
that the solution suggested is an appropriate one. Instead, a
solution based on ensuring that appropriate provision is made,
via a programme of education or some form of mandatory
savings fund, would be more appropriate. That would enable
solicitors to retire in a timely fashion whilst protecting the users
of legal services.

c. Thirdly, the evidence base for the suggestion that premia will be substantially
reduced is very exiguous. Moreover, the amount of the reduction seems in fact
to be relatively small.

Question 10: To what extent do you agree that the changes to our PII requirements
could encourage new firms to enter the legal services market increasing choice for

users of legal services?
Strongly agree
Somewhat agree

Neither disagree or agree
Somewhat disagree
Strongly disagree [X]

47.

See the Responses to Questions 1 and 2 above.
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Question 11: Are there any positive or negative EDI impacts from the proposed
changes to our PII requirements that you think we have not identified?

e Yes
e No [X]

Question 12: Are there any options for changes to our PII requirements that we are
not proposing or have not identified that we should consider further? Please
explain why and provide any evidence that supports your view.

N/A

Question 13: To what extent do you agree that the proposed changes to the
Compensation Fund would clarify its purpose as a targeted hardship fund
protecting the vulnerable that need and deserve it those in most?

o Strongly agree

e Somewhat agree

o Neither disagree or agree
o Somewhat disagree [X]

o Strongly disagree

48.  We believe that Question 13 takes as its starting point that the purpose of the
Compensation Fund is to be a targeted hardship fund protecting the vulnerable who
need and deserve it the most, and asking whether the proposed changes achieve this
aim. We answer the question on this basis.

49.  The consultation paper makes a number of proposals which are not covered by
specific questions. Our response to those proposals, insofar as they impact on the
reputation of the legal profession, access to justice, or barristers, is set out below.

We disagree in principle with the proposal that there should be a means test for
consumers:

50.  We do not think that imposing a means test for consumers is appropriate. The
regulatory objective of “protecting and promoting the interests of consumers’ (s
1(1)(d)) applies to all consumers. A means test is not applied by the Financial
Ombudsman Service or the Financial Services Compensation Scheme.

51.  No data has been provided justifying the exclusion of what is described in the
Initial Impact Assessment as “this small group” (at paragraph 95). The Initial Impact
Assessment states (at paragraph 95) that: “Members of this small group will have to
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make a judgement as to whether the service provider they select, along with the PII
cover and likelihood of failure or monies going missing is right for them.” There is no
indication as to what this means, or how any consumer might be expected to do this.
And in instructing a solicitor, consumers are likely to think that they are already
making a judgment as to whether the service provider they select, along with the PII
cover and likelihood of failure or monies going missing, is right for them. Consumers
choose to instruct solicitors precisely because they think it is a safe course of action.
Sending the message that it may not be safe, and that consumers must make a
judgment for themselves, is likely to cause significant damage to the reputation of the
legal profession.

We disagree with the proposed means test itself:

52.  Both the proposed type of means test (financial wealth (net)) and the threshold
of £250,000 are likely to give rise to arbitrary and unfair results. A consumer with
modest savings and income might have reached the end of a repayment mortgage and
be a few years off retirement age. They might then be required to relocate for work. If
they sold their house for £250,000 and were living in rented accommodation while
looking for a new home, they would be ineligible to claim losses of, say, £75,000 in
respect of a lost inheritance. This would be a financial loss which might cause them
significant hardship. But if the same consumer had a mortgage of £50,000, reducing
their financial wealth (net) below £250,000, they would be able to claim the £75,000
losses. And a consumer who owned a house valued at £1.5m with a mortgage of
£750,000, and had very high income but no savings, would be eligible to claim losses
of £75,000 (or indeed losses up to the proposed new maximum of £500,000).

We disagree with the proposal that an estimate be provided with no verification
unless asked:

53.  The proposal that applicants “be asked to provide an estimate of their net
financial wealth” without providing verification (unless asked) is open to abuse.
Careful and honest consumers are likely to find themselves ineligible to claim, while
those who approach the application form less conscientiously will benefit. The aim of
“minimising the additional burden/cost of processing claims” could be met more
effectively by allowing all consumers to claim.

We disagree with the proposal that the costs of making a claim be excluded:

54. A blanket exclusion on the costs of making a claim is unfair. The suggested
justification is that “We are redesigning our process and the forms we use so [as] to
make it easier for vulnerable people to apply for a payment potentially assisted by
friends, carers or organisations like Citizens Advice, rather than paid professionals.
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Citizens Advice, for example, already help people make claims to the Criminal
Injuries Compensation Scheme.”

55.  Redesigning and simplifying the process and forms is welcome. But it is wrong
in principle for the SRA, as the regulator of the solicitors’ profession, to use the
theoretical availability of pro bono advice to justify a proposal which aims to reduce
costs for the profession.

56.  Applicants to the Fund have already been badly let down by solicitors. It would
also be damaging for the reputation of the legal profession for consumers and small
businesses and charities to be denied the costs of legal advice and assistance at this
critical stage.

57.  In practice, excluding all costs of making a claim will have two consequences.
Firstly, the cost of making a claim will be transferred to the free advice sector in those
cases where applicants are able to obtain pro bono assistance. The burden therefore
shifts from the solicitors’ profession to the pro bono advice sector. This is contrary to
the regulatory objectives of improving access to justice and protecting and promoting
the interests of consumers.

58.  Secondly, the proposal is unrealistic. Pro bono services are already unable to
cope with demands for services. The Initial Impact Assessment states (at paragraph
99) that: “The data on areas of law that give rise to claims, for example, conveyancing,
would suggest that applicants will have the capabilities to make a claim themselves
or seek out free help. We recognise people have different levels of capability and
knowledge to be able to obtain the necessary information to be able to make an
application.” The data is not summarised. We are therefore unable to form a view as
to whether the data set is derived from claims which have been made, either with or
without pro bono assistance. If it is, the fact that people may be unable to make claims
themselves and unable to obtain pro bono assistance will self-evidently not be
revealed by the data, because those people will not have made claims. If claim costs
are excluded entirely, many people will be unable to make a claim because they cannot
find pro bono assistance.

59.  The Initial Impact Assessment recognises, as set out above, that “people have
different levels of capability and knowledge to be able to obtain the necessary
information to be able to make an application.” But there is no indication that an
equality impact assessment has been carried out in relation to a blanket exclusion on
claim costs. We believe that such an assessment would conclude that a blanket
exclusion on claim costs would have a disproportionate adverse impact on disabled
people.
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60.  We accept that reducing costs is a legitimate aim. But other more proportionate
means of reducing costs should be considered. For example, a cap on the legal fees
which could be claimed. This would enable solicitors and barristers instructed on a
public access basis to assist applicants to make a claim on the Fund in return for a
fixed fee.

We disagree with the proposal that there be a limit for claims other than a per
claimant limit:

61.  The application and construction of the definition of ‘one claim” in clause 2.5 of
the current MTC (commonly known as an ‘aggregation’ clause) gives rise to difficult
issues and is a source of significant disputes. Adopting any ‘aggregation’ provision
other than a per claimant limit (i.e. that the amount paid to a single claimant in respect
of a claim cannot exceed the maximum amount payable by the Fund) is likely to give
rise, similarly, to difficult issues and significant disputes.

62.  Specifically, the proposal that the maximum claim limit should apply per
retainer is likely to give rise to arbitrary and unfair results. In some cases it will be a
matter of chance whether there is a single retainer or multiple retainers. The second
example on page 69 of the consultation paper illustrates this. B, C and D might be a
widower and two children who inherit shares in a family company on the death of the
spouse/mother. They might enter into separate retainers for the sale of the shares, or
a single retainer. In the example, there are three retainers, three applications, and the
Fund pays £400,000 to B and £500,000 to each of C and D. If there were a single retainer,
the Fund would pay a single amount of £500,000 to B, C and D. There would then be
an issue as to whether the Fund was paying this sum to B, C and D jointly, or whether
it should make separate payments to each of them, and if so, in what amount.

63.  Similarly, in the third example on page 69 of the consultation paper, a person
(M) sells a portfolio of four properties. M is eligible for compensation of £1m because
the properties are sold to four different buyers. If the properties were sold to the same
buyer, there might be a single retainer, reducing M’s compensation to £500,000.

64.  Further, in cases where there is no written retainer, it may be necessary to
resolve a factual issue as to whether there is a single retainer or more than one retainer.

We disagree that barristers should not be eligible to claim from the Fund:

65.  We disagree that barristers should not be eligible to claim from the Fund. A
barrister would need to make a claim where a client has paid fees to a solicitor, and
the solicitor has not paid those fees to the barrister. Those fees are held on trust for the
barrister, and they should be in the same position as any other small business whose
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money has been taken by a solicitor in breach of trust. There is no justification for
treating barristers differently from businesses with an income below £2m. The
assumption which is implicit in this proposal is that barristers are not “the people that
need the most protection” (see page 63). This is not supported by evidence. Barristers
are self-employed, and we believe that the loss of fees for a sustained period of work
would cause hardship in many cases. The Initial Impact Assessment (at paragraph
105) states that barristers can take steps to make sure that any monies due to them are
protected by the firm and consider other avenues of redress that might be available to
them. We do not know what is meant by this: barristers, like clients, should be able to
assume that monies in a firm’s client account are protected by the firm; and there are
no other avenues of redress where monies have been stolen.

Our suggestions in relation to insurers’ refusals to pay a claim under an insurance
policy (page 79 of the consultation paper):

66.  We suggest that the SRA include provisions in the MTC and PIA which require
it to be sent decisions made in arbitrations between firms and their insurers, and
between insurers under the participating insurers” agreement. The SRA should then
publish suitably anonymised summaries of those decisions (similar to the case studies
published by the Financial Ombudsman Service in Ombudsman News:
http://www.financial-ombudsman.org.uk/publications/ombudsman.htm). This
would reduce the number of contested arbitrations because a body of law and practice
would emerge. It would also promote consistency of decision making by arbitrators.

It would also prevent insurers from proposing or agreeing to the nomination of a
particular arbitrator because his or her views are known to them from a previous
arbitration, but not known to the other insurer. This is unfair on firms and claimants
under the Third Parties (Rights Against Insurers) Acts 1930 and 2010.

67.  We do not understand the suggestion that the SRA be allowed to attend
conferences with counsel/experts that examine cases where dishonesty is alleged and
cover has been declined. Such a conference would be privileged and in any event the

suggested purpose and/or potential result of the SRA’s involvement is unclear.

Question 14: Are there any options for changes to how we manage the
Compensation Fund that we have not identified that we should consider further?

68. See our answer to Question 13 above.

Question 15: To what extent do you agree that we should exclude applications from
people living in wealthy households?

o Strongly agree
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o Somewhat agree

o Neither disagree or agree
e Somewhat disagree

o Strongly disagree [X]

69. See our answer to Question 13 above.

Question 16: Do you think our proposed measure of wealth and threshold for
excluding these application is appropriate?

e Yes
e No [X]

70. See our answer to Question 13 above.

Question 17: Do you think we should be making any other changes to eligibility
and/or the circumstances where we would make a payment?

e Yes[X]
e« No
71. See our answer to Question 13 above.

Question 18: Do you think we have set out the right approach for assessing when a
maximum payment has been reached?

e Yes
e No [X]

72. See our answer to Question 13 above.

Question 19: Do you think the current formula remains a fair way to apportion the
costs of maintaining the Compensation Fund?

e Yes
« No

73.  We do not think that it is appropriate for us to answer this question, as
barristers do not contribute to these costs.

Question 20: What steps do you think might be reasonable for someone to take to
investigate a scheme/transaction before committing money to it and that it is
genuine?

19



74.  Paragraph 126 of the consultation paper states that the proposed approach (of
disallowing a claim for compensation on grounds that an applicant did not take
reasonable steps to investigate a scheme/transaction and satisfy themselves that it is
genuine before committing money to it), “will still recognise that some applicants will
have sought legal advice “in good faith” and will not know that the solicitor was either
dishonest or that the firm was being used to provide credibility to dubious schemes.
It also recognise[s that] some people will be vulnerable due to certain events or factors
which means they may not make the best decision for their needs.”

75. It will almost never be the case that the applicant did not seek legal advice in
good faith, and knew that the solicitor was dishonest or that the firm was being used
to provide credibility to a dubious scheme. In those rare cases where this is so, we
agree that the Fund should not pay compensation.

76.  But honest people routinely invest in schemes which, to an experienced
solicitor or barrister, or to a regulator, bear the hallmarks of a dishonest scheme or
scam. They often invest money which they cannot afford to lose, such as a lifetime’s
pension savings. Paragraph 122 of the consultation paper states that the SRA’s view is
that “the small number of people who engage in such risky matters should take steps
to check the legitimacy of the high return schemes and products and the solicitors’
involvement in them.” But one of the reasons that the promoters of such schemes
involve solicitors in them is to give them a veneer of legitimacy and put people off
their guard. To deny consumers compensation in such circumstances would in our
view be inconsistent with the regulatory objective of protecting and promoting the
interests of consumers (s 1(1)(d) of the Legal Services Act 2007). It would also go well
beyond the suggested principles (on page 74 of the consultation paper), with which
we agree, that the Fund cannot underwrite investment schemes, and that the Fund
takes account of the general principle that people are responsible for their own
decisions and that they must act carefully. Similarly, we think that imposing a
“reasonable steps” test which requires consumers to have taken steps to “check the
legitimacy of the high return schemes and products and the solicitors’” involvement in
them” before they are eligible for compensation would be inconsistent with the
suggested principle (at page 73 of the consultation paper) that the purpose of the Fund
is to help people who need it the most when they have lost money as the result of a
solicitor’s actions by replacing some or all of that money.

77.  The Initial Impact Assessment refers (at paragraph 98) to the Financial
Ombudsman Guidance on applications that are likely to fail because the applicant
tailed to mitigate their loss. This is not relevant, and does not provide support for the
proposal: mitigation of loss is a principle which applies after a loss has been suffered,
not before.
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Question 21: Do you think setting out clear Guiding Principles in the rules or as
guidance could make the purpose and scope of the Fund and how we make
decisions clearer to users of legal services and their advisors?

e Yes[X]
¢« No

78.  We think that this is self-evidently the case. But we think that the guidance
materials would need to be more detailed in order to be useful to applicants and their
advisers. See for example the “online technical resource” (www.financial-

ombudsman.org.uk/publications/technical.htm) on the Financial Ombudsman
Service website. This sets out the ombudsman’s usual approach to the disputes that it

sees involving financial products and services that are complained about most.

Question 22: Are there any positive or negative EDI impacts from the proposed
changes to the Compensation Fund that you do not think we have identified?

e Yes[X]
e No

79.  The Initial Impact Assessment states (at paragraph 95) that: “The introduction
of the eligibility criteria to exclude application from wealthy individuals will have less
impact on applicants with some protected characteristics or from BAME backgrounds
because they are more likely to be on lower incomes. We have estimated that this
proposal will impact the top five percent of the wealthiest households.” The data on
which these statements are based is not identified or summarised in the Initial Impact
Assessment or in the consultation paper. We are therefore unable to comment.

Question 23: Can you suggest any other approaches or strategies that the SRA might
adopt to prevent firms being victims of cybercrime attacks?

80. The SRA should lobby for a change to banking practice so that it is a
requirement — at least for electronic payments over a certain amount — that an account
name be provided in addition to an account number and sort code, and that the bank
will not make the payment unless the account name matches the number and sort
code.

For further information please contact
Kathy Wong, Policy Assistant
The General Council of the Bar of England and Wales
289-293 High Holborn, London WC1V 7HZ
Direct line: 020 7611 1469
Email: kwong@barcouncil.org.uk
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Protecting the users of legal services: balancing cost and access to legal services

Our questions in full

We are keen to hear your views on our changes to Pll and the Compensation Fund.

An uninterrupted list of our questions is below.

Introduction

The Birmingham Law Society is the largest provincial local law society representing some
4,500 solicitors and is currently celebrating its bicentenary. This response has been
prepared by the Society’s consultation committee with input from the property

committee. The consultation committee is a truly representative mix with a spread from a
sole practitioner through to an international firm with multiple offices around the world and
within the jurisdiction. The senior officers of the Society have read and approved the
response which is the collective view of all those who have participated in the consultation.

To entitle this paper “Protecting the users of legal services” is disingenuous. None of the
proposals in this paper increase or maintain protections for the users of legal services. The
reverse is true — all of the proposals significantly reduce the protections available to clients
and as a result damage the standing of the profession.

In relation to professional indemnity insurance, compulsory cover will be reduced for
commercial clients from the current £2m (or £3m for incorporated practices) to nil.
Compulsory cover for other clients will be reduced to £500,000 or £1m for conveyancing.

In relation to the Compensation Fund, clients will be excluded from making a claim on the
Fund if their assets exceed £250,000 which could have perverse consequences. Also the
maximum level of payments from the Fund would be reduced from £2m to £500,000.

The SRA consulted on a proposal to reduce compulsory cover to £500,000 in 2014 so this is
a repeat of the same consultation. There has been no call from insurers or from the
profession for any changes. Professional indemnity insurance has never been as cheap as it
is now. To contend that premiums will be reduced as a result of the changes and that clients
will benefit from costs savings is fanciful. The clamour for change is created unilaterally by
the SRA in pursuit of its own agenda based upon internally generated ideas for the future
structure of the profession.

Certainty and simplicity should be the key guiding principles here for the profession and for
its clients. These proposals do nothing to enhance the reputation of the profession or protect
its clients and should be abandoned as they were in 2014.

The Birmingham Law Society is vehemently opposed to the SRA'’s proposals and supports

the representations made by the Law Society. The SRA is yet again seeking to sacrifice
client protections upon its own altar of change.
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Question 1: To what extent do you think the proposed changes to our Pll requirements

provide an appropriate minimum level of cover for a regulated law firm?

Strongly agree

Somewhat agree

Neither disagree or agree

Somewhat disagree

Strongly disagree - strongly disagree
Please explain your answer

The present arrangement means that clients are guaranteed a minimum level of cover (£2m
or £3m) from the date that the retainer is entered into until completion of the work and from
completion of the work until the date that a claim is made upon the insurance within the
relevant limitation period.

If these changes are made it means that the firm could have adequate cover at the date of
the retainer but by the time the claim is made it could have reduced its cover significantly
meaning that the loss is uninsured. How can such a change be in the clients’ best interests?
Firms would have to pay for top-up cover for all existing clients for some years to come
which would defeat the SRA’s stated aim of saving money.

The SRA figures do not withstand close scrutiny. For example, the consultation paper states
that 98% of claims would be covered by £500,000 cover. In fact, it is 98% of the premium
that comes within £500,000 so only a minimum saving could be achieved.

Also, the figures that the SRA uses to support the case for change do not include figures
from insurers that have already left the market because of expensive claims. The figures are
therefore distorted in favour of the SRA’s proposals.

As stated above, the minimum cover of £500,000 is too low for most firms so top-up cover
will need to be purchased. Any saving may therefore be illusory. The firms most likely to
need additional cover will be the firms that fail to purchase that cover.

A small firm is not necessarily well run and is not necessarily a good risk. Making a case for
change based upon the cost to small firms is intellectually disappointing.

In addition, there are more general questions over the data that has been used. It was
provided anonymously and voluntarily by the majority of insurers currently operating in the
market. It accounts for 75% of insurance policies over a 10-year period beginning in 2004. It
therefore does not include figures from 2014 to date and therefore excludes the changing
market over the last four years.

Also, the SRA is intending to eliminate the differential level of cover for incorporated
practices (£3m for limited companies at present). The SRA appears to have ignored the
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principle of limited liability. In our view this is further evidence of yet another reduction in
client protection.

Question 2: To what extent do you agree that our minimum PII requirements do not
need to include cover for financial institutions and other large business clients?

Strongly agree

Somewhat agree

Neither disagree or agree

Somewhat disagree

Strongly disagree — strongly disagree
Please explain your answer

At present, commercial clients can instruct any law firm in England & Wales confident that
each firm would have minimum cover of £2m (or £3m for limited companies). Many of these
commercial clients are financial institutions who instruct small firms to undertake lender work
on behalf of conveyancing clients. Introducing this ill-conceived proposal would remove the
confidence to instruct small firms and may result in a reduction of small firms on lender
panels.

If, as we anticipate, additional cover is required to cover such clients, it will increase cost for
small firms and cancel the perceived overall saving of 5-10% upon which the SRA is basing
this entire consultation. The purchase of top-up cover on an occasional or “as required”
basis is the most expensive way of securing such cover. It will prove far better to buy £1m
cover at annual renewal than to add top up cover for one additional client half way through
the year. Dividing up the client base in this way increases costs both for law firms and for
insurers. It adds a level of complexity and cost that is unnecessary. This proposal adds to
the administrative and compliance burden for firms especially the smaller practices in
checking the turnover of clients before deciding the level of cover on a case by case basis.
As well as the additional cost of undertaking such work which will be passed down to the
clients, there is scope for mistakes and for clients being under insured or uninsured.

We cannot see any advantage to clients or to firms in omitting financial institutions and other
large business clients.

Please provide any additional comments on the alternative option that this could be at
the election of the law firm
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Question 3: Do you think our definition for excluding large financial institutions
corporations and business client is appropriate?

Y/N No

We do not agree with the proposal for an exemption — see response to question 2 above.

In regard to the definition set out in the consultation, this is as follows:-

The exclusion is to be based upon the turnover (exceeds £2m) of the client in the financial
year at the time the act giving rise to a claim occurred.

This definition is entirely impractical. It is ex post facto. A law firm needs to assess the
turnover of the client before the retainer is entered into so it can decide whether or not it
needs to purchase additional cover — not at some point which could be up to 15 years in the
future when the law firm no longer exists and the commercial client makes a claim only to
find it is not covered by insurance. Likewise the commercial client needs to know in advance
that cover is in place when it enters into the retainer.

If no, please provide an alternative way of drafting the exclusion definition.

The only possible date for assessment of client turnover is the date of the retainer. It would

be a term of the retainer that the law firm would provide professional indemnity insurance at
the figure contained in the retainer.

Question 4: To what extent do you agree that we should introduce a separate
component in our PII arrangements meaning only firms that need to have cover for
conveyancing services are required to buy this cover?

Strongly agree

Somewhat agree

Neither disagree or agree

Somewhat disagree

Strongly disagree — strongly disagree

Please explain your answer

With the continuing increase in property prices, it would be unusual for a firm not to need
higher cover than £1m thus negating the SRA’s stated aim of reducing costs.

It also adds a level of uncertainty and complexity to the property market which in these days

of money laundering and cyber-crime is not acceptable. More certainty, simplicity and trust
are what is needed not less.
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Question 5: Do you think our proposed definition of conveyancing services is

appropriate?

Y/N No

We have no comment upon the definition per se. However, we disagree with the principle of
separating conveyancing from the other legal services provided by firms. There is a risk that
conveyancing within the scope of the definition could arise as part of other legal work. Most
firms unless they were highly specialised would be better to obtain cover just in case one of

its fee earners undertakes an element of conveyancing as part of other work which would be
uninsured. There is a risk in separation which is not justified.

If no, please explain what you think should be an alternative definition.

Question 6: Do you think there are changes we should be making to our successor
practice rules?

Y/N No

No separate comment — the Birmingham Law Society supports The Law Society response
to this question.

If yes, please explain what these are and provide any evidence to support you view

Question 7: Do you agree with the approach we are taking to bring the MTCs and

the PIA up to date?

Strongly agree

Somewhat agree

Neither disagree or agree

Somewhat disagree

Strongly disagree - strongly disagree

No separate comment — the Birmingham Law Society supports The Law Society response

to this question.

Please explain your answer
Do you have any detailed comments on the changes we have made to the provisions in
the MTCs?
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Question 8: To what extent do you agree that the changes to our PII requirements
provide law firms with more flexible options to potentially lower insurance costs?
Strongly agree

Somewhat agree

Neither disagree or agree

Somewhat disagree

Strongly disagree — strongly disagree

Please explain your answer

The insurance industry has described the idea that these reforms would lead to a reduction
in premiums as “whimsical”’. The Birmingham Law Society agrees with this assessment.

The increased administration and compliance burden required to implement these changes
will far outweigh any savings that the SRA imagines will be present. Coupled to that would
be the purchase of more costly top-up cover. Those costs will fall fairly and securely upon
the smaller firms which are the very firms that the SRA is hoping to assist. “Flexibility” in this
context will result in increased cost for firms, reduced consumer protection and uncertainty
for all concerned.

Question 9: Do you agree the proposed level for the cap on cover in run-off provides
adequate protection for the users of legal services whilst balancing the need for
premiums to be more affordable?

Strongly agree

Somewhat agree

Neither disagree or agree

Somewhat disagree

Strongly disagree — strongly disagree

Please explain your answer and what evidence you have to support your view, or if
you have a view on an alternative level for the cap.

The current arrangement is based upon turnover in the final three years before
closure of a firm. This is an arbitrary arrangement but is a reasonable guide to the
amount of activity in the firm and therefore the risk. A cap bears no relation to the level
of activity or risk within a firm pre closure. It reduces the protection available to the
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clients. Cost is likely to be the most significant factor upon closure of a firm. A sole
practitioner closing his or her firm will take out the cheapest possible cover without
paying any heed to the risks to clients. The retiree will want to be out of the firm. The
retiree will have no practising certificate and will be off the Roll of Solicitors so no
sanction by the SRA could bite. The retiree could be abroad. Again, the SRA
proposals result in reduced protection for clients and for what purpose?

Question 10: To what extent do you agree that the changes to our PII requirements
could encourage new firms to enter the legal services market increasing choice for

users of legal services?

Strongly agree

Somewhat agree

Neither disagree or agree

Somewhat disagree

Strongly disagree — strongly disagree

The SRA argument is a non sequitur. An entrant to the market has many different costs and
expenses in addition to Pl insurance. For example, the payments to the SRA for annual
practising certificate fees and firm registration fees are often higher than the amounts paid
for Pl insurance.

We have not seen any evidence to support the SRA’s claim that these changes will
encourage new firms to enter the legal services market. The Law Society reports in its
response to this question that an insurance broker has assisted with 60 new start-ups at an
average premium of £3000 under the existing system. Such a figure seems entirely
reasonable and again does not support a change to the present arrangements.

Also new entrants to the profession of the type envisaged by the SRA are in the market to
make money not to act as a charitable supplier of legal services. It is naive to think that
savings will be passed down to the hapless clients.

We respectfully remind the SRA of the response that the Birmingham Law Society submitted
in the 2014 consultation as set out below.

It is the Society’s view that although some or, indeed, all the proposals might, as the paper
points out, result in some practitioners seeing a saving in the level of premium whilst others
might experience an increase, what the paper ignores is that the insurers collectively know
what to expect by way of premium income (both under the compulsory cover and top-up
provided) and what they are likely to have to pay out. The effect of competition, which already
exists and the possibility of new entrants into the field of PIl cover, is wholly speculative and
capable of being exaggerated. PIl is a very specialist area of insurance. If changes are
effected it is more than likely that it will be more of a case (please forgive the analogy) of
“rearranging the deckchairs on the Titanic”. It is also questionable whether the practices who
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gain by a reduction in premium are the ones most frequently used by consumers i.e. those
intended to be the main beneficiaries. High Street practices who deal with the whole gamut
of property transactions, wills and estates and litigation remain amongst the most vulnerable
to claims which is reflected in their premiums. If there are to be any ‘winners’ out of this, it is
likely to be small niche practices who restrict themselves to specialist areas of law not
especially vulnerable to claims.

Please explain your answer

Question 11: Are there any positive or negative EDI impacts from the proposed

changes to our PIlI requirements that you think we have not identified?

Y/N Yes

No separate comment — the Birmingham Law Society refers to The Law Society response to
this question.

If Yes, please explain what you think these impacts are

Question 12: Are there any options for changes to our Pl requirements that we are not
proposing or have not identified that we should consider further? Please explain why

and provide any evidence that supports your view

No separate comment — the Birmingham Law Society refers to The Law Society response to
this question.

Question 13: To what extent do you agree that the proposed changes to the
Compensation Fund would clarify its purpose as a targeted hardship fund protecting
the vulnerable that need and deserve it those in most?

Strongly agree

Somewhat agree

Neither disagree or agree

Somewhat disagree

Strongly disagree — strongly disagree
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Please explain your answer
The Compensation Fund was set up to compensate all clients of law firms without fear or
favour. It has always been a selling point for our profession that everyone is compensated if

they suffer loss as a result of a problem. Tampering with it will reduce the security available
to clients and damage the reputation of the profession.

Question 14: Are there any options for changes to how we manage the Compensation

Fund that we have not identified that we should consider further?

Please explain why and provide any evidence that supports your view

No separate comment — the Birmingham Law Society refers to The Law Society response to
this question.

Question 15: To what extent do you agree that we should exclude applications from
people living in wealthy households?

Strongly agree

Somewhat agree

Neither disagree or agree

Somewhat disagree

Strongly disagree — strongly disagree

The proposed imposition of a bar to individuals from households with assets over £250,000
is likely to lead to irrational decisions as the Compensation Fund is intended to be a fund of
last resort. It could also lead to unfairness. The Law Society has provided a number of

examples in its response to this question.

Also of relevance is the increased administration cost to the SRA of determining eligibility
based upon this financial criteria.

Please explain your answer
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Question 16: Do you think our proposed measure of wealth and threshold for
excluding these application is appropriate?

Y/N No

We do not agree with the proposed change for the reasons referred to above.

If no, do you have any suggestions for an alternative measure of wealth and or at
what level the threshold should be set?

Question 17: Do you think we should be making any other changes to eligibility
and/or the circumstances where we would make a payment?

Y/N No
If yes, please set out your suggestions and reasons for the change

Question 18: Do you think we have set out the right approach for assessing when a
maximum payment has been reached?

Y/N No

If no, please explain why.

For the reasons set out by The Law Society in its response to this question i.e. lack of

historical data the Birmingham Law Society is unable to comment further.

Question 19: Do you think the current formula remains a fair way to apportion the

costs of maintaining the Compensation Fund?

Y/N No

Because of the forthcoming changes to the Accounts Rules e.g. third party managed
accounts fewer firms will hold client accounts and therefore fewer firms will make an annual
contribution to the Compensation Fund.

If the changes to professional indemnity insurance contained in this consultation paper are

implemented we forecast that there will be more claims on the Compensation Fund caused
by under insurance or lack of insurance.
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The clients of all firms could potentially make claims upon the Compensation Fund whether
the firms hold a client account or not.

There is therefore a simple yet powerful argument that all firms should pay into the
Compensation Fund on an annual basis whether or not they retain a client account. We
would support such a change.

If no, please explain you answer and any suggestions you have for alternative
approaches

Question 20: What steps do you think might be reasonable for someone to take to

investigate a scheme/transaction before committing money to it and that it is genuine?

We cannot understand why this question has been included within a consultation concerned
with professional indemnity insurance and the Compensation Fund. This is a question for
the government with its Money Advice Service and for the Financial Conduct Authority not
the SRA and the profession.

Question 21: Do you think setting out clear Guiding Principles in the rules or as
guidance could make the purpose and scope of the Fund and how we make

decisions clearer to users of legal services and their advisors?

Y/N Yes

Transparency in relation to decision making is always welcome. The SRA website should be
updated in this regard.

However, the SRA should not mislead either itself or anyone else if it believes that a user of
legal services i.e. a client or law firms will read and appreciate these Guiding Principles
before they enter into a retainer. These Guiding Principles will only be considered at the
point when a claim on the Compensation Fund is needed for a very unfortunate client. The
client will assume from the outset of the retainer that because of the trusted reputation of the
profession that he will be covered in the event that his solicitor is dishonest or he suffers
hardship and a claim needs to be made on the Compensation Fund. The Compensation
Fund is an integral part of the reputation of the profession. The client will not expect his
rights to be curtailed in the way proposed by the SRA in this paper.

Please explain your answer
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Question 22: Are there any positive or negative EDI impacts from the proposed
changes to the Compensation Fund that you do not think we have identified?

Y/N

No separate comment — the Birmingham Law Society refers to The Law Society response to
this question.

If Yes, please explain what you think these impacts are

Question 23: Can you suggest any other approaches or strategies that the SRA
might adopt to prevent firms being victims of cybercrime attacks?

No separate comment — the Birmingham Law Society refers to The Law Society response to
this question.

15 June 2018
C Tee
/eecnnan

James Turner
President
Birmingham Law Society
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Protecting the users of legal services: balancing cost and access to legal

Response ID:107

2. About you

1.
First name(s)

Alexander

2.
Last name

May

6.
I am responding..

on behalf of an organisation

7.
On behalf of what type of organisation?

Law firm or other legal services provider

8.
Please enter your organisation's SRA ID (if applicable)

626566

9.
Please enter your organisation's name

BladeLaw

10.
Please tick if you are regulated by the SRA

Yes

12.
How should we publish your response?

Please select an option below.

Publish the response with my/our name

3. Consultation questions

13.
1) To what extent do you think the proposed changes to our Pll requirements provide an appropriate minimum level of cover
for a regulated law firm?

Strongly disagree



Please explain your answer
: The current level of cover is no more than commercial clients would expect.

14. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Strongly disagree

Please explain your answer

: Areduction in cover is not only a reduction in cover for the client, it also reduced the cover and increases the risk for the firm.
Additional optional cover would be more expensive.

15.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

No

16. Please provide an alternative way of drafting the exclusion definition.

The limitis too low.

17. 4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?

Strongly disagree

Please explain your answer

: The definition of conveyancing is too broad and firms that deal on the fringes on an irregular basis would be strongly
disadvantaged.

18. 5) Do you think our proposed definition of conveyancing services is appropriate?
No

19. Please explain what you think should be an alternative definition.

It is far too broad and encompasses transactions that are very low risk as well as those that are very high risk.

4. Questions continued

20. 6) Do you think there are changes we should be making to our successor practice rules?
No

21.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?

Strongly disagree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

: The whole concept of run-off is wrong. An insurer should be required to indemnify risks based on when the basis for the
claim arose, not when the claim was made. A premium should only be payable whilst the risk activity is conducted, not
thereafter. This is the norm in other insurance markets.

22. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Strongly disagree

Please explain your answer



: Insurance costs are more likely to increase. You seem to forget that insurance cover benefits the firm as well as the client.

23.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Strongly disagree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

: The whole approach to run-off is wrong as | have set out above.

5. Questions continued

24.10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?
Strongly disagree
Please explain your answer
: If this does encourage any firms to enter the market, it will only be to provide consumers with a less professional and more
risky service. That is not to be encouraged.

25.11) Are there any positive or negative EDI impacts from the proposed changes to our Pll requirements that you think we
have not identified?

No

26.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

To improve the process for succession, the whole concept of run-off insurance should be changed fundamentally. Cover
should be provided and premiums paid based on when work was done /risks arose, not based on when a claim is made.

27.13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Somewhat agree

Please explain your answer

: lam not sure that this is what the compensation fund should be. Clients should feel that dealing with a solicitor is certain and
that if things go wrong, no matter who they are, they will be protected.

28. 14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?

Make the cover more comprehensive.

29. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Strongly disagree
Please explain your answer
: See above

6. Questions continued




30. 16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?
No

31. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?

See above

32.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

Yes

33. Please set out your suggestions and reasons for the change

See above

34.18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?
No

35. Please explain why.

See above

36.19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?

Yes

7. Questions continued

37.20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

FCA registration check

38. 21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

Yes
Please explain your answer
: The question answers itself

39. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

No

40. 23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?

Construct a list of approved suppliers
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Solicitors Regulation Authority

By email: protectlegalusers@sra.org.uk

15 June 2018

Dear Mr Passmore

Consultation - Protecting the users of legal services: balancing cost and access
to legal services

Bristol Law Society have engaged with local members on the SRA consultation on
Protecting the users of legal services and encouraged our members to also submit their
own responses.

We have limited our response to the proposed reductions to PII cover.

Bristol Law Society is one of the largest local law societies in the country representing
about 4500 members (not all solicitors). We also form part of the Joint V law societies of
Birmingham, Liverpool, Leeds and Manchester and ASWLS (the Association of South
Western Law Societies) comprising Devon & Somerset, Plymouth, Cornwall,
Gloucestershire & Wiltshire and Monmouth. In total, we represent circa 15,000 solicitors
through these associations.

We have recently hosted a seminar to discuss the SRA’s proposed changes and have
taken soundings from PII providers on the proposed changes (all of whom believe the
proposals are flawed not withstanding that from a business point of view it would
probably be advantageous to them as they believe the additional complexity would
actually result in more work for them and higher premiums!).

We have disseminated information to our members from the SRA, The Law Society and
PI Insurers and encouraged them to submit their feedback on the proposals.

The current PII market runs well - a relatively simple renewal process and benefitting
from a competitive market. Given our concerns as stated below we believe any changes
to the current system are unnecessary at this time.

We are deeply concerned that the SRA have fundamentally misunderstood how the PII
market operates and that the changes proposed will not only reduce important financial
protections for clients and solicitors alike, but will probably lead to an increase in the
overall cost of insurance and compliance rather than their stated aims to reduce it.

We are also concerned that in the period since the SRA last consulted on this issue and

were instructed to gain further evidence in support of their proposals that the data upon
which they base their projected savings is flawed running from 2004-2014 and does not
include the demised Quinn, Belva and Enterprise where claims payments contributed to
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their demise; the rise of Friday afternoon account fraud and cyber fraud in general which
has increased significantly since 2014; and the significant rising house prices since 2004.

It appears to us based on the estimated savings predicted by the SRA as against the %
of turnover spent on PII that any savings to pass on to the client would be minimal and
unlikely to have any effect on those looking to access legal services. In fact, one could
argue the reduction in cover in the event of a claim is likely to be a far more significant
consideration for them in choosing legal services.

The proposals in our view would almost certainly:

e Substantially increase the cost of insurance for many firms through expensive
‘top up’ options,

e Leave individuals exposed to uninsured claims for which they cannot buy their
own cover,

e Exclude small firms from lender panels, increasing conveyancing costs,

e Expose firms and individual solicitors to liability where they have until now been
prohibited from limiting liability below the minimum £2/3m cover,

¢ Make reliance on undertakings from small firms risky, and thus putting even more
financial pressure on small firms in a difficult legal market

e Increase costs of run-off insurance for firms which are closing - even if they have
a successor practice - assuming they can buy it at all,

e Result in more coverage disputes, and

e Make the purchase of insurance more complicated, particularly for smaller firms,
where insurers may try and introduce more exclusions from cover and more
onerous notification provisions.

e Would leave solicitors more open to insurers potentially seeking to rely upon an
aggregation clause.

The consequences of these radical proposals may go far beyond matters of ‘mere’
regulatory compliance: they may adversely affect the pockets of many solicitors both
while they are in private practice and after retirement.

Based on the SRA's own figures, most firms would be forced to buy top up insurance.
The market for the lower levels of top up is contracting and this may become harder for
some firms to buy; inevitably, it will cost more than the cover it replaces under the
current requirements. The cover may also be less beneficial to law firms.

We would urge the SRA to take on board the significant concerns of the profession on
this issue and reconsider their proposals on the basis that the evidence on which they
base their proposals is flawed and would significantly impact the financial protections for
both solicitors and clients alike with little if any financial savings and indeed most likely if
implemented, increase costs for solicitors and firms.
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It is our opinion that should these reforms be approved it will cause significant harm to
the reputation of the profession.

We endorse the more detailed submitted responses of The Law Society and PII Broker,
JLT.

Yours sincerely

Gary Lightwood
President



Protecting the users of legal services: balancing cost and access to legal

Response |D:254

2. About you

1.
First name(s)

Peter

2.
Last name

Morris

6.
I am responding..

on behalf of an organisation

7.
On behalf of what type of organisation?

Law firm or other legal services provider

8.
Please enter your organisation's SRA ID (if applicable)

401114

9.
Please enter your organisation's name

Burges Salmon LLP

10.
Please tick if you are regulated by the SRA

Yes

12.
How should we publish your response?

Please select an option below.

Publish the response with my/our name

3. Consultation questions

13.
1) To what extent do you think the proposed changes to our Pll requirements provide an appropriate minimum level of cover
for a regulated law firm?

Strongly disagree



Please explain your answer

: There will be some firms for whom a minimum level of cover of £500,000 (or £1m for conveyancing services) may seem
appropriate, given the nature of their work. However, we believe itis likely that most firms (or at least their clients) will require
cover in excess of this amount and will therefore be obliged to purchase top up cover to obtain an appropriate level nearer to
the current £2m / £3m threshold. This could be at an additional cost to that currently payable for the same level of cover. We
have particular concerns as follows: 1 How the question of whether a firm has purchased adequate cover will be policed, and
by whom; 2 How members of the public can be expected to assess whether a firm they intend to instruct carries a sufficient
level of cover for their particular needs; 3 The present proposal does not account for the ‘claims made' nature of Pll cover. For
instance, a firm choosing to carry £1m of cover in 2019 may in subsequent indemnity years decide to reduce this to the
minimum level of £500,000. This could significantly impact clients who instructed that firm in 2019, believing the minimum
level of cover available was £1m, in the event that acts or omissions giving rise to a claim are identified in subsequent years;
and 4 Despite a firm assessing the nature of its client base / work as requiring a minimum level of cover of £500,000 / £1m,
this does not take into account claims which may arise as a result of the loss of money from a firm's client account. Many firms
advising on matters which in themselves would not require cover of more than £500,000 / £1m will have client account
balances from time to time which substantially exceed these thresholds.

14. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Somewhat agree

Please explain your answer

: We agree with the rationale behind this proposal but consider that, in reality, a significant number of these clients already
seek confirmation that cover substantially in excess of the minimum required under the MTC is held by the firms they are
instructing. Therefore, this proposal may make little practical difference to those firms undertaking work for these clients.

15.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

No

16. Please provide an alternative way of drafting the exclusion definition.

If we are reading paragraph 53 of the consultation document correctly, the proposed turnover for excluded clients - "exceeds
£2m" - seems far too low and would include many SMEs as well. The Companies Act 2006 includes qualifying conditions for
small companies and medium-sized companies of turnover not exceeding £10.2m and £36m respectively. Therefore, at the
very least the exclusion should reference the maximum turnover requirements set out in s465 Companies Act 2006 as
amended from time to time, although many people would not consider a business turning over little more than £36m to be a
'large’ business.

17. 4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?

Somewhat agree

Please explain your answer

: We agree with the rationale behind this proposal but remain concerned as to how this will be policed. This proposal
potentially poses a significant risk to members of the public in the event that a firm fails to declare to its insurers that it
undertakes conveyancing work but continues to do so. In any event, we presume that firms which have historically undertaken
conveyancing work will continue to need to purchase cover in excess of the proposed £500,000 minimum, even if they do not
intend to undertake this work in future, in view of the limitation period(s) for any claims arising from such work.

18. 5) Do you think our proposed definition of conveyancing services is appropriate?

Yes



4. Questions continued

19. 6) Do you think there are changes we should be making to our successor practice rules?
No

20.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?

Somewhat agree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

: It makes sense to remove overlapping or duplicated requirements.

21. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Somewhat disagree

Please explain your answer

: Given that the SRA's evidence suggests that the majority of claims paid fall within the proposed minimum level of cover of
£500,000, we think it unlikely that the proposed changes will in fact reduce costs for this primary level of cover. Further, as
indicated above, we consider that a significant number of firms will need to continue to purchase cover in excess of this
minimum level in any event, so we do not anticipate that insurance costs will be materially reduced if these changes are
implemented.

22.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Strongly disagree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

: Caps on run-off cover will be of no benefit to users of legal services. In our experience pursuing professional negligence
claims against law firms, they close for a variety of reasons, not just because principals are retiring. If a firm has gotinto
difficulties due to the acts or omissions of a partner or employee, this can lead to multiple claims for which the proposed caps
on cover may well be inadequate. Why should users of legal services be better protected while a firm is in existence than after
its closure?

5. Questions continued

23.10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?

Somewhat disagree

Please explain your answer

: On the basis that we do not think that the benefits anticipated by the SRA in terms of reduced Pl premiums are likely to be
realised, we disagree that these changes are likely to encourage new entrants to the legal services market.

24.11) Are there any positive or negative EDI impacts from the proposed changes to our Pll requirements that you think we
have not identified?

No

25.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view



In the case of small law firms with say 4 or fewer partners, the SRA could mitigate the impact of closures without such firms
paying for run-off cover by changing the accounts rules to require all such firms to provide for the cost of run-off cover. In
theory this would ensure that this contingent liability is recognised in the firm's balance sheet although we recognise that this
would not guarantee that the cash is available to pay for the run-off cover.

26. 13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Strongly disagree

Please explain your answer

: The fund is already much diminished in its scope and purpose. Whilst it may be affordable for the profession, it does not
provide adequate compensation for users of legal services. lts diminished status undermines the standing of the solicitors'
profession. We accept that the fund cannot "be a guarantee that all users of legal services are covered for any loss caused by
solicitors or regulated firms", but its current scope is too narrow. The issue of dubious investment schemes could be dealt with
by applying the concept of contributory negligence which in the case of the most risky schemes could be 100%.

27.14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?

No comment in view of our answers to other questions.

28. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Strongly disagree

Please explain your answer

: Victims of solicitors should be compensated equally irrespective of their wealth. No such distinction is drawn by the FSCS in
its compensation rules.

6. Questions continued

29.16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?

No

30. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?

We disagree with the principle but if there is to be a measure of wealth, net household financial assets, as defined, of
£250,000 is far too low a measure and is likely to discriminate against older people despite excluding main residences,
business assets, and pension savings (it is not clear from paragraphs 105 and 106 of the consultation paper whether state
and/or private pensions are excluded for this purpose). Furthermore, we are concerned about who will assess eligibility
criteria of this kind? The calculations in some instances will be complex and reliance on estimates, verification and random
sampling is unlikely to be adequate.

31.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

Yes

32. Please set out your suggestions and reasons for the change

We think the exclusions affecting businesses and charities are already unjustified. Aside from the issue of hardship, an
income of £2m is not indicative of a large business or charity. In the case of a business, if there is to be a measure it should be
based on profit after interest, taxes, depreciation and amortization, rather than on income/turnover.

We agree with the proposed restrictions on the range of payments.



33. 18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?
No

34. Please explain why.

We think a reduction from £2m to £500,000 is too great, although we think a reduction to £1m would be justified and easily
understood, provided it is well publicised.

We do not think that the principle of aggregation should be applied to individuals because a) it is potentially unfair, b) the
concept and consequences of separate retainers is unlikely to be understood except by sophisticated users of legal services,
and c) the concept and application of aggregation is unlikely to be understood even by sophisticated users of legal services
unless there is a requirement for it to be explained to them. So we do not think the concept of a 'single claim' should be
included in the scheme rules.

35.19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?
No

36. Please explain you answer and any suggestions you have for alternative approaches

Contributions to the fund should reflect the risk which a firm represents to the fund, having regard to their internal controls and
client base. If eligibility criteria of the kind proposed in the consultation paper are introduced, then many (larger) firms will not
act for clients who are eligible for compensation.

7. Questions continued

37.20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

We do not think it is possible to be prescriptive about this but clients do have a responsibility to look after their own interests
and the principles of contributory negligence and causation should apply to those seeking compensation from the fund.

38. 21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

Please explain your answer

: This question is not capable of a clear Y or N answer. We agree thatitis important to set out clear guiding principles but we

do not agree with all of the proposed principles for the reasons set out above - particularly the eligibility criteria which are
reflected in the first principle.

39. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

No

40. 23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?

This is a topic in itself which we do not feel able to comment on in the context of this consultation regarding Pll and the
Compensation Fund.



Cardiff and District Law Society’s response to SRA Consultation — ‘Protecting the users of
legal services: balancing cost and access to legal services — March 2018’

The Incorporated Law Society for Cardiff and District trades under the name Cardiff and
District Law Society (CDLS). CDLS is the largest local law society in Wales. It has a
membership of over 1,000, including solicitors, barristers, legal executives and academic
lawyers.

CDLS appoints a number of specialist committees, including a Regulatory Issues Sub-
committee. Through these committees CDLS responds to a number of public consultations on
matters which affect the professional lives of solicitors in the Cardiff and District area. CDLS
welcomes the opportunity to respond to the SRA’s Consultation on Professional Indemnity
Insurance and the Compensation Fund.

Introductory/general comments

In general, we do not agree with the SRA’s proposals —we do not consider that the changes
to the Professional Indemnity Insurance regime or to the Compensation Fund are needed or
that they will achieve the outcomes envisaged by the SRA. At the same time the proposals
will seriously undermine protections for both clients/the public and for solicitors.

We have also had the benefit of seeing the response of the Law Society of England and
Wales, and we endorse the views expressed in the Law Society’s response.

Question 1

To what extent do you think the proposed changes to our Pll requirements provide an
appropriate minimum level of cover for a regulated law firm?

Strongly Disagree

Please explain your answer

We strongly disagree with the proposal to reduce the minimum level of cover to
£500,000/£1million for conveyancing firms.

We understand that the SRA has provided statistical data in its proposals that claims that if
the minimum level of protection was reduced to £580,000 then 98% of claims would be
met. We have some observations on this claim which we believe casts serious doubt on the
sense of the proposals to reduce the minimum level of cover.



1 Firstly, we have concerns over the validity of the data which the SRA says covers the
period from 2014. The SRA's data does not include data from insurers who have left
the market during that period. We understand that these insurers represented 26%
of the total market. To the extent these insurers collapsed or left the market due to
the extent of the PlI claims that they had to cover under policies they had written
(such as Quinn or Balva) these claims might be expected to influence the SRA's data,
particularly as these insurers would be likely to provide cover to disproportionately
greater number of the higher risk firms.

2 There is no data since 2014 and does not reflect changes that have taken place in the
intervening period. Most significantly we feel that this period excludes the more
recent instances of cyber-fraud which has become a significant risk for law firms. We
understand that there are many instances in which claims for this kind of fraud
exceed £500,000.

3 The £580,000 figure relied upon by the SRA reflects the settled cost of claims and
does not include the total amount claimed nor defence costs. If firms took out the
minimum level of insurance they would not be covered for their defence costs to the
extent these took the overall level of liability to above £500,000.

Leaving aside our concerns over the validity of the data itself, on the SRA's own figures, a
significant number of claims would fall outside the £500,000 minimum level proposed by
the SRA. On that basis, unless firms elected to purchase top-up cover, a number of claims
would be uninsured. It is also unclear what number of claims fall within the £500,000 to
£580,000 range as these would also be potentially uninsured.

We have further concerns over the £1,000,000 minimum cover that is proposed for
conveyancing firms. The figure seems arbitrary and does not take into account the wide
regional variations in house prices. For conveyancing transactions in London, £1,000,000 of
cover is likely to be hopelessly inadequate when considering the adequacy of Pll cover.

Whilst we agree with the SRA's objective of reducing the burden of regulation, we don't
believe that these proposals will achieve that aim. To the extent there are an increased
number of uninsured claims (which seems likely just based on the SRA's own data as
outlined above) there would be increased disruption for firms and their partners who face
uninsured losses. That will lead to an increased number of failures of firms, an increase in
the burden on the Compensation Fund plus an increase in the overall cost of regulation,
with the SRA presumably having to undertake more enforcement action as a result. Firms
engaged on matters having a value in excess of £500,000 will face an increased burden of
having to assess the risk of dealing with another firm on the other side and whether they
have adequate PIl cover e.g. in being able to rely on undertakings, whilst the current
arrangements give firms cover in knowing that there is a reasonable minimum level of cover
without having to make that assessment. There will be a cost of having to make such



assessments, which will either have to be borne by the firms themselves or passed onto
their clients. None of this would appear to be in the interests of clients.

We also believe that the market for top-up cover will become more complicated. In
practice, responsible firms will purchase top-up cover and we are concerned that it will take
longer to apply for, with potentially three different aspects having to be covered if a firm
wishes to purchase general top-up cover as well as conveyancing cover and cover for large
financial institutions and business clients. We also believe, having spoken to insurance
brokers, that top-up cover will become more expensive to purchase.

We note the SRA's assumption that there is a potential cost-saving of 9-17%. However, we
are dismayed to note that the SRA has not asked insurers to provide any indicative quotes
for the minimum cover nor for top-up cover to evidence its claim and we would ask that the
SRA do this before the proposals can be considered further.

Question 2

To what extent do you agree that our minimum PIl requirements do not need to include
cover for financial institutions and other large business clients?

Strongly Disagree

Please explain your answer

Firstly, we believe that the definition of what constitutes a large financial institution is too
simplistic, as it is based only on turnover. We believe that a threshold of £2,000,000
turnover is wholly inadequate in assessing whether a business is a sophisticated purchase of
legal services. Many relatively small businesses have a turnover in excess of this amount but
they do not necessarily purchase legal services regularly.

Secondly, in practice, those financial institutions who truly are sophisticated are likely to
require the firms that they deal with to have additional top-up cover. Those who aren't
sophisticated enough to understand the implications of the solicitors' Pll rules are unlikely
to require firms to purchase top-up cover whereas these are exactly the kind of businesses
who need the additional protection that the current rules afford.

Thirdly, we believe that the proposal will add to the regulatory burden for firms, as it will
not necessarily be easy for a firm to determine what a client's turnover is at the time the
work was done, and those records will need to be maintained for as long as it is possible



that a claim may be made. That burden will lead to increased costs, which will either have
to be borne by the firm or passed onto the client.

Fourthly, we think this will add to the complexity and cost of obtaining top-up cover.

Finally, most firms who undertake conveyancing work will act for lenders alongside buyers.
Many smaller firms undertake conveyancing work. Lenders and mortgage panels are likely
to require top-up cover be purchased at a minimum level as a condition of instructing a firm.
If top-up cover becomes harder and more expensive to maintain then it is these smaller
firms who are likely to be priced out of the market leading to a reduction in competition for
consumers.

Please provide any additional comments on the alternative option that this could be at
the election of the law firm

We do not see how this will work in practice. Lenders and truly sophisticated purchasers of
legal services will require top-up cover to be purchased taking this decision out of the hands
of the firm. Those smaller businesses who don't require their law firms to purchase top-up
cover are likely to be on the more unsophisticated end of the scale and are really the ones
that require the protections that the Minimum Terms currently provide.

Question 3

Do you think our definition for excluding large financial institutions corporations and
business client is appropriate?

No

If no, please provide an alternative way of drafting the exclusion definition.

As stated above, using turnover on its own as a means of determining who is a large
financial institution is too simplistic and bears little relation to how sophisticated a
purchaser of legal services they may be. Other factors, such as number of employees, how
regularly they purchase legal services, what type of legal services they purchase and their
asset base, are also relevant. Clients may satisfy the turnover threshold with one property
transaction whereas another business with similar turnover may have several employees
and require employment law advice, debt or equity funding and so may require corporate
and banking advice and have a number of commercial contracts which require advice. Their
needs and degree of sophistication are very different.



If there is to be only one test for "large", and it is to be based on turnover, then we submit
that £2,000, 000 is far too low.

Over 99% of businesses in the UK qualify as SMEs. Whilst there are several different
definitions of a medium business, it will generally have up to 250 employees and a turnover
of at least £10,000,000. This is significantly in excess of the SRA's proposal to define a large
business solely by reference to turnover in excess of £2,000,000.

Question 4

To what extent do you agree that we should introduce a separate component in our Pll
arrangements meaning only firms that need to have cover for conveyancing services are
required to buy this cover?

Strongly Disagree

Please explain your answer.

We do not believe there is any need to implement any changes for the following reasons.

Unnecessary Complexity

The current MTC's provide simple and robust protection to clients, lenders and law firms. By
making the system of assessing what level of cover is required far more complex and
entirely down to each individual law firm it is highly likely to have the opposite effect to
which the SRA’s proposals suggest:

. The complexity of assessing what level of cover required will mean that smaller law
firms who in the past have dealt with conveyancing on an ad hoc basis will no longer
do so. It will also put off potential new entrants to the market. This will reduce
choice of the service provider for consumers and inevitably increase cost where
there is less competition.

. There is a much greater chance that a law firm will not have sufficient insurance
cover. Owners of law firms who deal in conveyancing do not have the expertise or
knowledge to assess what level of risk they should be covering against. It is likely
that a claim relating to a property under £1M will result in compensation of over
£1M being paid. The law firm owner would have assumed they were complying with
the new proposed requirements but still find themselves under-insured. This will



have a disastrous effect on the law firm, the client and the perception of the
profession in general.

There will be a much greater risk to consumers and clients of engaging a law firm
who are unwittingly under insured for the work they are carrying out.

. The added complexity of assessing and arranging layers or tiers of additional PlII
cover will add an extra administrative burden on law firms as well as increase the
premium and administrative costs of carrying out all levels of conveyancing
transactions.

These additional costs and administrative expenses will no doubt result in law firms
increasing conveyancing fees for consumers. It is also likely that the increased cost
and administrative burden will result in less law firms engaging in conveyancing
work, reducing competition which will increase cost to the consumer and stifle
innovation.

The increased costs for dealing with conveyancing will put off new entrants into the
conveyancing market which will hinder future choice for consumers as law firms
currently engaged in conveyancing retire, merge or close down. There will be no
incentive to innovate as the firms left in the market will have less competition and be
able to charge higher fees to the consumer.

Mortgage Lender issues

It is already common place for mortgage lenders to exclude sole practitioners and sub-4
partner law firms from their conveyancing panels.

The uncertainty as to whether a law firm is sufficiently covered would likely result in the
following:

. All but a few large law firms, who can be efficiently assessed and monitored by the
lender, being removed from lender’s conveyancing panels.

. Lenders requiring law firms to have much higher levels of Pll cover than the newly
proposed amounts and higher even than the current Pll level to ensure that any
potential risk to the lender is covered by insurance.



. Increased costs to law firms to cover the fees of panel management companies
employed by lenders to assess a law firms’ suitability for joining or remaining on
each lender’s conveyancing panel.

. Where lenders reduce their conveyancing panel, far greater instances of those
lenders being separately represented by firms remaining on panel, doubling cost to
clients.

. As mortgage lenders fall within a category of entities not covered by the proposed

minimum terms they would require additional insurance to be taken out by a law
firm as a pre-requisite of them being admitted to the lender’s conveyancing panel.

The consequences of these actions for smaller, conveyancing-centric law firms will be
catastrophic. When a law firm is no longer on a lender’s panel it is inevitable that they will
lose clients to firms who are on panel. With fees already squeezed in conveyancing this will
result in the disorderly closure of very many law firms on financial grounds.

There will be less choice for the consumer in who carries out their conveyancing and due to
the lack of competition, cost for the consumer will increase while innovation flounders.

By far the most widely used legal service by consumers is conveyancing. If the SRA wish to
increase suppliers of conveyancing whilst protecting consumers and reducing costs then
there are far more effective ways of doing so rather than changing the whole PIl market.

An example would be requiring all mortgage lenders to include each and every law firm who
is regulated by the SRA and has the minimum level of Pll under the current system on their
conveyancing panels. This would increase the number of conveyancing providers, attract
new providers to the market and reduce cost to the consumer through increased suppliers
of the service whilst retaining the ‘gold-plated” indemnity insurance cover currently offered
by the profession.

This, together with stricter controls on non-declared referral fees paid to estate agents or
mortgage brokers, would do far more to achieve the SRA’s proposed goals rather than these
current ill thought-through PIl proposals.

Conclusion

It is clear that if you follow through the rationale of imposing greater Pll administrative
burdens and expenses on conveyancing practices the result will be an increase in costs of



insurance premiums, fees to Pll brokers and internal administrative time, all of which will
result in an increase cost of conveyancing to consumers.

The most likely outcome is that due to the increased cost to a law firm and the likely stance

of mortgage lenders should these changes come about there will be much less competition

in conveyancing service suppliers. This would have a detrimental effect on consumers at the
same time as increasing the risk that the law firm they engage is under-insured in the event
of a property claim.

Question 5

Do you think our proposed definition of conveyancing services is appropriate?

No
If not, please explain what you think should be an alternative definition.

We believe that the inclusion of the words ‘...and other service ancillary to...” is too vague
and far reaching. An alternative suggestion would be:

“Dealing with transfers, conveyances, leases, contracts, deeds, grants, mortgages, charges,
licences and other documents in connection with the disposition, acquisition or creation of
estates or interests in or over land and the sale and purchase of companies whose primary
asset is an estate or interest in land.”

Question 6

Do you think there are changes we should be making to our successor practice rules?

S

If yes, please explain what these are and provide any evidence to support you view.

On the basis that we do not agree there should be amendments to the MTCs or PIA, it
would be our view that the successor practice rules do not need to be amended.

However, if the proposed amendments to the MTCs or PIA are approved, there must
necessarily be some changes to the successor practice rules. In the event that the proposed
amendments to MTCs or PIA are approved, it is highly unlikely that any firm would be able



to risk becoming a successor practice to another firm as they will be unable to know with
any certainty whether their own level of PIl cover would be sufficient for the work
undertaken by the firm to be succeeded. It would also mean that a retiring party would
likely have to obtain their own insurance because they would have also have no way of
knowing whether the successor practice was providing adequate protection under their own
policy. Given that one of the professed aims of the proposals is to make retirement from
practice easier, it would be our view that it would in fact cause the opposite.

Question 7

Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?
Strongly disagree

Please explain your answer.

Do you have any detailed comments on the changes we have made to the provisions in
the MTCs?

We do not believe there is any need to implement any changes. The evidence produced by
the SRA is out of date and therefore should not be relied upon to make a change of this
magnitude. We understand that the evidence is only accurate up to 2014 and that there
have been significant increases in cyber fraud since that date which all agree is one of the
largest risks facing our profession at the moment. Unless more up to date evidence is
obtained, we firmly believe the status quo is preferable to any change.

In respect of the proposals to amend the MTCs, the evidence we have seen from
information prepared by insurance companies and brokers would suggest that in all
likelihood there will be a nominal reduction in premiums for some insured but in the
majority of cases there will be an increase in premiums for most firms who would wish (and
need) to maintain their current level of cover. Even on the evidence provided by the SRA in
respect of reduced premiums, the levels are relatively small and would not encourage new
entrants to the market and would not see costs savings to individual clients, to that end, it
would not increase access to justice as intended. Indeed, we believe it would see the end of
general practitioners who cover a variety of areas of legal work and it would likely lead to
further “advice deserts” in rural or low populated areas.

As the data the SRA is working on was obtained from 90% of the insurers in the market and
therefore did not include data from insurers who left the market, i.e. Quinn, Lemma, Balva
etc.,, who have left the market because of insolvency caused by claims pay-outs, the
evidence provided by the SRA to justify a change is significantly incomplete. If a change is
contemplated, additional data is required.



Question 8

To what extent do you agree that the changes to our PIl requirements provide law firms
with more flexible options to potentially lower insurance costs?

Strongly disagree
Please explain your answer

At first blush the SRA proposals appear to be reasonably sensible. However, a little probing
makes them look rather less attractive.

1. The jewel in the Law Society’s Pll crown is the MTC. Once it is gone or fractured it
will be difficult (if not impossible) to re-create it. As we understand it, the current
MTC provides protection for members of law firms and the public far greater than
any other UK profession. It is important for the regulator (SRA) to appreciate that
well run and competent law firms will ensure appropriate levels of indemnity cover
for their work as protection for both the owners of the firm but also their clients. It is
the poorly managed or incompetent firms that need to be protected, as well as their
clients, and this obvious point seems to be overlooked in the SRA paper, which
largely seeks to reduce the cost of Pll by reducing the protection for both lawyers
and clients. Reducing the level of cover to £500,000 (£1m for conveyancing firms)
will expose clients of ‘low cost’ firms to uninsured loss claims. The SRA figure of
£500,000 is based on settlements achieved (i.e. payments) and not the amounts
actually claimed at the outset. It is not hard to envisage a scenario where a claim is
for £1m and the insurer (wishing to limit its costs outlay + time exposure) agrees to
pay £500,000 early on in order to avoid involvement in litigation. It is the ‘under
insurance’ potential which is of great concern to us.

2. We understand that the figure of £500,000 has been arrived at on the basis of
numbers of claims settled at £500,000 or less (96%), whereas that amount by
reference to amounts actually paid out by Pl insurers the figure represents 56% of
the total value paid, a rather different and disturbing statistic. Obviously this is an
aspect which the SRA must check before proceeding with the minimum £500,000
indemnity figure.

3. We question the evidence that the SRA has that the proposals will encourage the
insurance market significantly to lower premiums. Our enquiries suggest that whilst
there may be some minor saving initially the insurers will make up any perceived
‘shortfall’ by increasing premiums for top up insurance (which is likely to be required
by most (if not all) well run competent law firms). During the past 18 months (i.e.
after the SRA’s analysis) the cost of excess layer cover has increased, largely because
of several large losses which breached the current mandatory levels of cover. As a
consequence, some top up insurers have left the solicitors’ market, including Brit
Insurance and Channel Syndicate, while others have raised their premiums. Only a
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handful of Pl insurers now offer cover for £3m over £2m or £2m over £3m, i.e. up to
£5m maximum. It is therefore fanciful to assume that lowering the primary level of
insurance will result in overall premium reductions. The reality is that most (i.e.
prudent) firms will seek cover considerably higher than the suggested £500,000
minimum cover and that by implementing its current proposals the SRA will cause
increased costs to law firms and not reduced cost as its Consultation Paper suggests.
There is also the danger of ‘dodgy’ Pl insurers entering the ‘low cost’ market with
obvious unwanted outcomes — see Quinn and Enterprise as examples.

In our view a better proposal is for the SRA to provide specific waivers on request
from firms that want to conduct low risk work only, such as crime and housing
claims. In this way a full and proper assessment can be made (as to waiver) and PI
insurance cover + premium obtained as appropriate for that firm.

We should add that Pl insurance is ‘claims made’ and so law firms with ‘legacy’ work
will need run-off cover for any ‘old discipline’ work. We suggest that the SRA is
looking the wrong way through the telescope by trying to develop a one-size-fits-all
solution, when in fact a bespoke solution (for waiver applicants) is a better option.
As for under insurance/lack of cover, it is not difficult to imagine scenarios where law
firms are inadvertently underinsured. The writer is aware of a property investment
fund which had c.£5m stolen by a law firm partner where the firm’s indemnity level
was only £2m (i.e. under insured). Alternatively, a small law firm (sole proprietor ?)
might take on a low value RTA injury claim which (through inexperience) is settled
prematurely. Following settlement the client’s medical condition deteriorates
significantly, which would have been detected if the right discipline of medical
adviser had been instructed: such a claim could easily exceed the £500,000 limit.
Finally, we have seen data from JLT, specialist Pl brokers which queries the extent to
which savings may be achievable. Since January 2018 they have placed PI cover for
38 start-up law firms where the average annual premium has been £3,000. It has
been suggested in the SRA paper that (1) Pl premiums are stopping new entrants
coming into the market and (2) that the proposals will result in premium reductions
of ¢.10%. We do not think it credible that new entrants to the legal market would be
dissuaded by a £300 differential. If they are, then we question their financial model
and suitability to practice as law firms.
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Question 9

Do you agree the proposed level for the cap on cover in run-off provides adequate
protection for the users of legal services whilst balancing the need for premiums to be

more affordable?

Strongly disagree

Please explain your answer and what evidence you have to support your view, or if you

have a view on an alternative level for the cap.

There is little evidence to show that premiums would be more affordable and it is our belief
that in due course, the proposed changes are likely to lead to higher premiums for many
who wish to remain insured at the current minimum level. Whilst it is appreciated that there
will be some who are able to benefit from the lower cap, it is likely that those practitioners
would have already had the benefit of significantly lower premiums in any event due to the
low risk work undertaken. It is likely that those who have at some point been involved in the
provision of higher risk services would see no reduction in a run-off premium.

Question 10

To what extent do you agree that the changes to our Pll requirements could encourage
new firms to enter the legal services market increasing choice for users of legal services?

Somewhat disagree
Please explain your answer

If Pll premiums are potentially lower it might encourage new firms to set up in practice.
What is currently unclear is an understanding of the number of solicitors who would be
willing to set up a new practice because of the potential of lower premiums. We understand
the cost of Pll premiums is a major factor taken into account by solicitors considering setting
up in private practice, but it is one of a number of factors.

If the SRA’s assumption is correct and new firms are encouraged to enter the legal services
market, if any of the new set-ups are in locations based in more rural areas, it would provide
much needed access to justice. This is particularly an issue in Wales.

As previously stated, a more effective way of achieving this would be for new firms to apply
for a waiver under the SRA’s existing powers rather than implementing the proposals in
relation to the MTC.
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As with a number of the suggested proposals, solicitors will need to be under a clear
regulatory duty to ensure their clients are made fully aware of any limits to their indemnity
protection.

Question 11

Are there any positive or negative EDI impacts from the proposed changes to our PII
requirements that you think we have not identified?

Yes
If yes, please explain what you think these impacts are.

Based on the information in the Consultation Paper, the EDI impacts appear to be identified.
However, as a number of assumptions have been made in the consultation, it is unclear at
this stage if there are any further potential EDI impacts.

We agree the proposals have the potential to open up the market for solicitors to set up on
their own or in partnership, if there is a positive impact on Pll premiums. This may in turn
encourage for example, a higher number of solicitors from a BAME background, to set up in
practice.

However, what the paper does not appear to have considered is any negative diversity
implications the proposals may have, on for example, the BAME community.

Question 12

Are there any options for changes to our Pll requirements that we are not proposing or
have not identified that we should consider further?
Please explain why and provide any evidence that supports your view

The current proposals concern us, as it would appear that they do not serve the purpose of
protecting the public or encouraging new entrants into the market. The public will have less
protection and there is a danger that it will undermine public confidence in the profession.
We also understand, from leading Pll brokers, that there will only be marginal savings on
premiums for those seeking the minimum insurance. Further, it would also penalise firms
who choose to retain their current level of cover above the minimum figure, as their
premiums are likely to rise.

With there being no persuasive case for change, we favour the option of no change at all to
our Pll requirements.
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We believe that the way to achieve lower premiums is to have fewer claims. To do so, we
must improve the claims record of all solicitors. SRA resources should be directed towards
assisting law firms with risk management, as ultimately prevention has to be the best
solution.

Question 13:

To what extent do you agree that the proposed changes to the Compensation Fund would
clarify its purpose as a targeted hardship fund protecting the vulnerable that need and
deserve it those in most?

Strongly disagree
Please explain your answer

The proposed changes do not clarify the existing purpose - they seek to reclassify the
Compensation Fund as a hardship fund. We do not believe the SRA has the power to change
the purpose of the Fund.

Its purpose is to be a fund of last resort, as a safety net for clients who are victims of
dishonesty of solicitors or hardship due to a solicitor's failure to account for monies, or to
provide compensation in respect of the civil liability of a defaulting practitioner who does
not have a policy of qualifying insurance policy in place.

We are also concerned that the £250,000 household asset bar could have perverse and
unintended consequences, which will lead to deserving victims not being eligible for
payments from the Fund.

Question 14

Are there any options for changes to how we manage the Compensation Fund that we
have not identified that we should consider further?

Please explain why and provide any evidence that supports your view.

As payments from the Fund are discretionary, we suggest that the SRA publish guidelines
showing that the Fund is not a source of redress for investors who have suffered a loss,
purely due to the involvement at some point of a solicitor. There has to be clear causation
between the work undertaken by the solicitor, or advice given, and the loss suffered by the
investor.

As part of exercising its discretion, the SRA should refuse claims by investor clients who have
not sought pre-investment advice from an FCA authorised IFA. For those investor clients,
the Compensation Fund could avoid paying compensation for dubious investments, as any
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financial liability for losses will be that of the IFA who recommended/approved the
investment.

We agree with the view of the Law Society of England and Wales that the SRA should seek
to reduce the costs of interventions on the Compensation Fund, or even to remove the cost
of interventions from the Compensation Fund altogether, with the costs of interventions
being paid for out of the SRA’s general funds. It cannot be right that the percentage of the
Compensation Fund being used on interventions should have risen from 2.2% to 27.7%, as
this is not the purpose of the Compensation Fund. If the SRA considers that it needs more
general funding to meet the costs of interventions then this should be properly costed (and
justified) so that an appropriate financial settlement can be reached on the SRA’s funding.

Question 15

To what extent do you agree that we should exclude applications from people living in
wealthy households?

Strongly disagree
Please explain your answer

We do not agree with the proposal that applications from persons living in wealthy
households should be excluded, because we do not agree with the proposal that the
Compensation Fund should become a ‘hardship fund’.

Question 16

Do you think our proposed measure of wealth and threshold for excluding these
application is appropriate?

No

If no, do you have any suggestions for an alternative measure of wealth and or at what
level the threshold should be set?

We do not agree that the Compensation Fund should be re-purposed as a ‘hardship fund’,
but if it were, we do not believe the proposed measure of wealth is appropriate.

If the Compensation Fund is to be a ‘hardship’ fund, then we do not see the rationale for
excluding certain types of wealth and assets. Whilst we can see a case for excluding a
claimant’s own home in most cases, what is the justification for excluding homes worth
several million pounds? What is the justification for excluding second homes and
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investment properties, or very substantial business assets? A focus on net financial wealth
could lead to unfairness between claimants, depending on the nature of their wealth.

Although there is the need to value certain forms of assets (real and personal property,
business assets), this should not be a reason for excluding them entirely from a
consideration of a person’s means. Otherwise, there is too much emphasis placed on
financial assets. There is also the risk that claimants could restructure their asset portfolio
immediately prior to making a claim, in order to ensure that their net financial wealth
dipped below the suggested £250,000 threshold.

Question 17

Do you think we should be making any other changes to eligibility and/or the
circumstances where we would make a payment?

Yes
If yes, please set out your suggestions and reasons for the change.
Payments from the Compensation Fund are already discretionary.

The SRA should be able to refuse to make payments, or to make smaller than requested
payments, in respect of claims which appear to be unmeritorious, particularly where there is
an element of culpability or ‘contributory negligence’ on the part of the claimant.

The SRA discusses the position of dubious investment schemes later in the consultation
document, and we agree that the Compensation Fund should not make payments to
disappointed or defrauded investors, simply because a solicitor was involved at some point
in the process. There should have to be a link between the default of the solicitor and the
claimant’s loss. With regard to investment schemes, there should be an expectation that an
investor obtains appropriate advice from a suitably qualified financial advisor or other
expert in the type of proposed investment.
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Question 18

Do you think we have set out the right approach for assessing when a maximum payment
has been reached?

No
If no, please explain why.

We think it important to recognise that the Compensation Fund is intended to protect law
clients from dishonesty and/or under/lack of Pl insurance. We think the £500,000 cap is
arbitrary and is unlikely to be accepted by the Legal Services Board, Parliament or the
media, who will regard this as an attempt by ‘fat cat’ lawyers to avoid their responsibility to
victims of unacceptable behaviour/incompetence by fellow members of their profession. As
in insurance, the many pay for the few.

We also think it more likely that the SRA’s PIl proposals will result in more claims (for under-
or no-cover insurance) than at present, as the insurance protection for the vulnerable
wronged client will be sharply reduced.

It is difficult to see (from the quoted examples) on what basis the clients should suffer losses
of c.£500,000 (example 1), £300,000 (example 2), £500,000 (example 3) and £400,000
(example 5) when the losses were not caused or contributed to by the bona fide
clients/beneficiaries. We think the SRA’s time would be better spent educating vulnerable
firms on business management and competence (cover and indemnity levels) and policing
them for signs of possible dishonesty within the business.

Question 19

Do you think the current formula remains a fair way to apportion the costs of maintaining
the Compensation Fund?

No
If no, please explain you answer and any suggestions you have for alternative approaches

As we have just commented, the Fund (as with insurance) operates on the basis that ‘the
many pay for the few’ losses caused by dishonest or incompetent law firms. It is not possible
to protect against dishonest acts by individuals, which is usually prompted by greed or
financial mishap, sometimes both. Either the profession as a whole accepts responsibility for
the losses caused by the (thankfully) small number of dishonest/incompetent law firms or it
does not. A ‘half-way house’ as suggested by the SRA is not satisfactory. We should add that
the Fund has considerable discretion at its disposal and we regard this as a better way of
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dealing with the problem than imposing arbitrary limits which are likely to cause public
outrage.

Question 20

What steps do you think might be reasonable for someone to take to investigate a
scheme/transaction before committing money to it and that it is genuine?

In our view the claimant on the Fund should show that independent professional financial
advice was obtained from an FCA regulated individual/firm before committing money to the
investment scheme. In this way the Fund will be protected from cold-calling scam claims
and/or the investor will have rights of recovery from the IFA and/or FSCS. It occurs to us that
this is the level of discretion that the SRA can (and should) be adopting now.

Question 21

Do you think setting out clear Guiding Principles in the rules or as guidance could make
the purpose and scope of the Fund and how we make decisions clearer to users of legal
services and their advisors?

Yes
Please explain your answer

Yes. It seems to us that the Compensation Fund already has set out reasonably clear
explanatory notes on the current SRA (SCF section) website. If these can be
improved/enhanced by Guiding Principles for the benefit/better understanding of potential
claimants then we see no downside to this approach.

Question 22

Are there any positive or negative EDI impacts from the proposed changes to the
Compensation Fund that you do not think we have identified?

If yes, please explain what you think these impacts are.

As indicated by the Law Society of England and Wales in its response, without a more
detailed quantification of impacts, it is unclear.
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Question 23:

Can you suggest any other approaches or strategies that the SRA might adopt to prevent
firms being victims of cybercrime attacks?

As regulator, it is clearly important that the SRA has an effective communication strategy in
place to ensure the profession is updated in a timely manner on cybercrime issues. If there
are any significant cybercrime updates the profession needs to be aware of, we would
suggest timely emails are sent to COLP’s of all firms to help ensure the messages are
communicated. The SRA may also wish to consider seeking the agreement of firms who
have been the subject of a cybercrime attack, to allow the SRA to share the relevant details
with the profession for the benefit of all. This could of course be done on an anonymous
basis, depending on the facts.

This is one of the main risks affecting the profession today. We agree with the Law Society’s
suggestion in their response to this Consultation that developing a sector-wide approach
(with the SRA and the Law Society working with the government and other relevant bodies)
is a useful approach to try to combat cybercrime.

Cardiff and District Law Society

15t June 2018
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1.

1.1.

1.2.

Introduction

The Chartered Institute of Legal Executives (CILEX) is the professional
association for Chartered Legal Executive lawyers, other legal practitioners
and paralegals. CILEX represents around 20,000 members, which includes
approximately 7,500 fully qualified Chartered Legal Executive lawyers.

The majority of our members are employed with SRA-regulated firms. The
focus of our main points below is driven from that perspective. They cover:

e Evidence and data and, related to that;
e Suggested outcomes from the reforms;
e Unforeseen consequences.

2. Main points

2.1

2.2.

2.3.

Evidence and Data

As an evidence-based regulator, the SRA has rightly based many of its
proposals on the analysis of 10 years’ worth of PII claims data. From that
data, a number of key conclusions have been drawn, including that the
majority of claims are under £580,000 in value. This informs proposals to
reduce the minimum level of compulsory cover to £500,000 (and to £1m for
firms offering ‘conveyancing services).

CILEX’s concern is that the data on which this rationale is based may be
flawed. Firstly, it is historic data: the value of Pl claims develops over time
based on evolving claims history; the dataset used by the SRA it does not
take into account developments in the market since 2014 which has seen, for
example, an increasing incidence of cybercrime and online frauds on the one
hand and, on the other, significant increases in average house prices
particularly in London and the south-east of England.

Secondly, the data does not take into account the claims collected by insurers
who have since left the market, notably Quinn, Balva and Enterprise whose
claims experience in large part contributed to their exits. If the data evidence
creates a shaky foundation, this begins to undermine the rationale that the
reforms will lead to the outcomes suggested.



2.4.

2.5.

2.6.

2.7.

2.8.

Suggested outcomes from the reforms

CILEX believes that it is by no means certain that firms will make savings
through falling insurance premium costs as a consequence of these reforms,
nor therefore, that those savings will passed on to consumers.

Firstly, it remains a regulatory obligation for firms to have an ‘appropriate’
level of PIl in place. Some may take the view that they wish to maintain their
current level of cover by purchasing top-up cover. The Minimum Terms and
Conditions (MTCs) will not apply to that cover so firms may either have to pay
more for it, eating into any saving they may have made on the level of
minimum cover, or may not be able to afford to buy quite the same level of
cover. This may disadvantage small firms in particular or, at worst, price them
out of the market, with adverse consequences for consumer choice.

Secondly, even if there are firms who do see a saving through reduced
premiums after the reforms, data suggests that some firms might only achieve
a 10% saving but receive 25% less cover than they had before; this outcome
starts to look of questionable value. It is important for the SRA to listen to
what insurers say about the Pll market here too: many say they already take a
‘whole market’ view and already reduce premiums; others say that their ability
to make a profit from the market is tight or non-existent already. Their ability to
reduce premiums following these reforms also therefore appears
guestionable.

Thirdly, CILEXx is concerned for the effect on consumer protection and
awareness: given the above, it does not seem certain that any savings will be
passed on to the consumer. There is research to indicate that general
consumer purchasing decisions remain motivated by ‘recommendations/ word
of mouth’. In other words, level of Pll cover from a firm is not a factor in their
buying decision. That firms have PII cover is assumed, the level of that cover
not known nor influenced by them. Clients could be exposed if it is found
retrospectively that firms did not have the right level of cover in place. Again, if
some of the rationale for the proposals is flawed, the potential for unforeseen
consequences appears heightened.

Unforeseen conseguences

CILEx is concerned that the SRA proposals to lower the minimum indemnity
limits could increase the likelihood that solicitors and their employees will be
sued in a personal capacity to make good losses that are no longer covered
by the current comprehensive levels PII cover.




2.9.

2.10.

Currently, the level of cover through the present MTCs seems high enough to
cover most firms in most circumstances. If that is no longer the case with the
lowering of indemnity limits, the regulatory requirement for firms to purchase
an appropriate level of cover may create an additional responsibility for senior
staff within law firms to purchase a level of top-up cover that meets the
particular requirements of their firm.

There are those within the Pl insurers market who also believe that this could
create an additional obligation for principals to take out Directors &Officers
insurance as a protection against underestimating their liabilities. Even that is
unlikely to protect employees given, for example the Court of Appeal in
Merrett v Babb in which the Court held that, in a situation in which the firm in
guestion had gone bankrupt and its PIl cancelled, a house purchaser could
pursue the defendant chartered surveyor valuer for damages in a personal
capacity (even though the purchaser had not actually seen the valuer's report
and was unaware, at the time of purchase, of his identity).

3. Conclusions

3.1.

3.2.

Many of the SRA’s present proposals are revisiting those that it first consulted
on in 2014 but which did not get LSB approval mainly because of a lack of
evidence.

The SRA has sought to provide a greater volume of evidence this time but
CILEx remains concerned that:

e The data and evidence used is flawed and out of date;

e The outcomes expected by the SRA will not therefore result;

e There will be adverse effects and/or few benefits for both
consumers and for solicitors and their employees.

For further details

Should you Simon Garrod
require any Director of Policy &Governance
further

information, simon.garrod@cilex.org.uk

please contact; 01234 845725
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Introduction

1. This response represents the views of CILEx Regulation, the regulatory body
for Chartered Legal Executives, CILEX Practitioners and legal entities.
Chartered Legal Executives (Fellows) are members of the Chartered Institute
of Legal Executives (CILEX). CILEx Practitioners are authorised by CILEx
Regulation to provide reserved legal activities. CILEX is the professional body
representing 20,000 qualified and trainee Fellows and is an Approved
Regulator under the Legal Services Act 2007 (LSA). Fellows and CILEXx
Practitioners are authorised persons under the LSA. CILEx Regulation

regulates all grades of CILEx members.

2. As an Approved Regulator CILEx can award practice rights in litigation and
advocacy, conveyancing and probate. It regulates immigration services.
CILEx Regulation is also a regulator of entities through which legal services
are provided. It authorises entities based upon the reserved and regulated

activities.

3. CILEx Regulation and CILEXx provide an alternative route to legal qualification
and practice rights allowing members and practitioners, who do not come
from the traditional legal route to qualify as lawyers and own their own legal
practice. With the implementation of the practice and entity rights, CILEX
Regulation has opened up opportunities to CILEx’s diverse membership, and
more importantly for regulatory purposes, it has expanded the diversity of

service providers available to consumers.



Protecting the users of legal services: balancing cost and
access to legal services

4.

We welcome the opportunity to contribute to the discussion around how the

user of legal services is protected in the future.

We believe that this current debate is very timely given that innovation is now
starting to impact on the way that legal services are delivered by firms and the
models under which they operate will be changing. Clearly regulators need to
respond to these changes in both facilitating innovation to enable the delivery
of benefits to the consumer, but also in ensuring that appropriate protections

remain in place to those consumers using regulated firms.

In addition, all regulators are seeking to respond to the needs of users of legal
services in providing transparency information about redress as part of the
implementation requirements following the Competition and Markets Authority
report. If the market starts to see greater variation in the minimum levels of
coverage on offer to the consumer, then this clarity on exactly what services

are covered and in what way becomes even more important to the consumer.

We believe that this will be particularly relevant at a time when the market is
starting to allow firms to move between regulators and we believe that it is
important that whilst a change of regulator may benefit a law firm, it should

also not be to the detriment of their clients and consumers.

This consultation seeks to focus on balancing public protection when things
go wrong with the need to have proportionate costs for firms delivering legal
services to the public on the basis that reducing costs to the firm may provide

cheaper and therefore more accessible legal services to the consumer.

In relation to Professional Indemnity Insurance (PIl), the SRA considers that
its one size fits all approach is too rigid in that some firms will have PII cover
in excess of the minimum needed to meet their needs, particularly small firms
working in low risk areas. The one size fits all approach may also be

preventing new entrants to the market. The rationale in relation to access to



legal services is that lower PII cover should lead to lower premiums and

therefore lower fees for legal services.

10.In relation to the Compensation Fund, the SRA considers that the availability
of the fund is currently too wide and that in future access to the fund should
be limited to claims based on hardship, thereby protecting the most vulnerable
from exhaustion of the fund from claims made by wealthy people and

organisations.

11.We support the position that there is a need to be able to set different levels of

consumer protection, as appropriate, for each regulator.

Our response to the consultation questions

12.We have not responded to the individual questions as laid out in the
consultation but have made some general observations on the rationale for

and potential outcomes of the proposed changes to the PII requirements.

13.We have not commented on the questions relating to changes to access to

the Compensation Fund.

14.In considering the data provided to support the reduction in minimum terms,
we have reflected upon whether there is significant benefit to consumers
through a firm seeking to reduce their Pll cover by 75% to achieve a reduction

in the premium of up to 17% as quoted.

15.There may also be a perception that arguing for a reduction in cover is to the
benefit of the client as any PII cost savings will then be automatically passed
on to the client. However, we are unsure as to whether the perceived
reduction in cost, if achievable, spread across all clients in a year, is sufficient

to warrant a reduction in consumer protection provided.

16.There is also an acknowledgement in the consultation that these savings may
not be passed on to the consumer which is at odds with the rationale in

relation to increasing affordability and therefore access to legal services.



17.There may also be a question around whether these proposals, which would
span the largest sector of the market, may effectively cause the opposite to
the intended action; namely an increase in premiums for reduced cover and
an impact potentially on the rest of the PIl market. As this has broader
consequences outside of just the solicitors market, we would be happy to
engage with stakeholders, including other regulators, to ensure that there is
minimal impact on the other legal markets. We would hope that these
discussions would include the premiums and coverage that will be available to

all firms across the legal services market.

18.Concerns have been expressed that for firms seeking to maintain the current
levels of PIlI cover, then the overall price may rise as there may be a need to
purchase additional cover to protect against personal liability. Again, we would
like to seek more detail on this point, so consumers can be confident that the
cost of the current protections they enjoy will not rise. We would hope that the
market can provide assurances that a firm seeking a 300% increase in cover
(from the minimum proposed level of £500k to £2M) would be able to achieve
this for a quoted increase of up to 17% in premium, currently quoted as the
potential saving.

19. As the legal services market comprises predominantly a large number of
smaller firms, we would hope they will not be detrimentally affected, either
through being priced out of the levels of cover that they may desire to protect
themselves or coverage not being available at all. This will be important to

ensure the market remains open and accessible to new entrants.

20.Changes to accessibility to PIl cover may also impact on conveyancers’ ability
to access lender panels and whilst access to the conveyancing quality
scheme (CQS) mark may provide some comfort to lenders and therefore
mitigate the risk, access to this mark is limited to SRA regulated firms. Should

the changes proposed by the SRA impact on the access to Pll across the



legal sector, whilst mitigation may be available to SRA regulated firms, such

action could have unintended consequences elsewhere.

21.We support the SRA in their desire to see more work being done across the
sector to ensure consumers are aware of the level of protection available
when they use legal services. We have already expressed that this will be a
key part of the communication process for any firm looking to switch regulator
to CILEx Regulation. With the SRA having made the positive policy decision
last year of enabling firms to choose between regulator services, we would
hope that the potential impact of these proposed changes will not mean that

firms feel that their choice is restricted.

22.Although it is correct that insurance arrangements are not intended to replace
regulatory oversight of professional standards, they do play a key part in the
protections that a consumer may seek when engaging legal services from a
regulated firm. This can be even more important for areas where the
distinction between regulated and unregulated legal services is less than

clear, for example, estate administration and probate.

23.0Other parties have raised further issues with the proposed changes to run off
cover and we would hope that these can be explored more fully, especially
around the areas of personal liability for partners, directors and individuals.
Again, that is a consideration for regulators where a firm has switched from
the SRA and then seeks to put in place run-off that will cover work the firm

undertook whilst it was regulated by the SRA.

24.We hope our observations will be of value.
Conclusion
25.We have concerns regarding the impact on consumers and whether there are

going to be unintended consequences on the market as a whole, that will be

to the detriment of consumers.



26.We would welcome greater clarity from the insurance market on the proposed

changes and how they believe the provision of Pll cover may be impacted.

27.Conscious of the impact these changes may have at a time when firms are
switching regulator, we would welcome the opportunity to participate in
stakeholder discussions on the potential impacts of that these changes could
bring to the PII market, particularly with consumer representatives.
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Dear Sirs

Response of the CLLS Professional Rules and Regulation Committee to the SRA’s
Consultation paper "Protecting the Users of Legal Services" (the “Consultation
Paper”)

The City of London Law Society (“CLLS”) represents City lawyers through individual and
corporate membership, including some of the largest international law firms in the world.
The CLLS responds to a variety of consultations on issues of importance to its members
through its specialist committees. This response to the Consultation Paper has been
prepared by the CLLS Professional Rules and Regulation Committee. For further
information see the notes at the end of this letter.

The SRA started a consultation on this topic in 2014 and in September 2015 we responded
to the SRA's Discussion Paper of July 2015. We refer to that earlier response and refrain for
setting out again all the arguments then made, though we believe them to continue to be
substantially valid.

The questions and answers are inter-related, and it is impossible to compartmentalise, so to
the extent relevant each answer should be considered as being applicable also to other
guestions.


mailto:consultation@sra.org.uk

Our response is:

Question 1: To what extent do you think the proposed changes to our PII requirements
provide an appropriate minimum level of cover for a regulated law firm?

Strongly disagree

We have reviewed the response of The Law Society dated 6" June, setting out their analysis
and arguments at length, and substantially concur in its contents on this and the other
consultation questions.

We would add or emphasise the following points:

1.

We query whether the SRA’s statement that 98% of all claims settle for under
£500,000 has taken into account sufficient historic claim data, given that it does not
include settlement figures from insurers who exited the market in recent years and
who faced large losses.

Even if it is right that most claims settle for under £500,000, insurers will still be
exposed to where the bulk of the risk lies (because the new minimum terms are
going to be £500,000, or £1m for conveyancing matters) in which case it is difficult to
see that premiums would reduce.

Clients’ agreement to limit law firm liability to the £500,000 or, as the case may be,
£1m level (or theoretically nil for commercial clients, but that is not realistic), would
have no effect on third party claims, for example, as under the Dreamvar decision or
in respect of undertakings to the other side.

It will be problematic to rely on another firm's undertaking as we could not be sure
that their insurers will deal with a claim, and in more instances we need to enquire
about the level of cover.

As one commentator has pointed out, sometimes there may be uncertainty as to
which insurer would be responsible for a claim, where circumstances were first
notified to one insurer in one year, but the claim crystallises in a subsequent year
with a different primary insurer. Insurers may dispute whether the claim arises from
the circumstances previously notified or not. Currently each insurer is obligated by
the Participating Insurer's Agreement with the SRA so one or other insurer must
‘conduct any claim, including paying defence costs, and seek reimbursement later. If
the majority of claims (commercial claims) faced by CLLS member firms are to be
excluded from compulsory cover, this provision will be of no effect, and firms may be
forced to defend themselves and pursue claims for reimbursement against insurers.

Over recent years failed large firms include 3 UK firms, 6 US firms with London
offices and the London office of KWM. Partners in firms which fail will no longer have
certainty that there is insurance cover - compulsory successor practice cover would
not cover the commercial claims.

Those small firms that choose to be content to insure only at the new minimum cover
levels, taking the risk for future work, will be exposed as regards past work where
clients will, at best, have agreed to limit liability to £3m or, as the case may be, £2m -
so the law firm will be exposed to such claims until the end of the limitation period.
Therefore, many firms, even small firms, on a prudent basis, are likely to secure



10.

11.

12.

13.
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more than £500,000 or, as the case may be, £1m cover, but, in our opinion, there is a
risk that they may end up having to pay higher premiums overall than at present.

MTC provides the most comprehensive scope of cover, with minimal exclusions, for
Pll in the world. Of concern even for City firms is the proposed removal entirely of
the MTCs for work done for financial institutions and other large business clients
(those with turnovers of more than £2m). This impliedly creates a de-regulated
market, and may allow insurers to reduce scope of cover or impose higher premiums
in return for the current (and comprehensive) protections under the existing MTCs,
but which they will no longer be obligated to offer.

If a firm seeks to reduce its PIl cover to the low levels proposed, then given the
claims made nature of PII, previous clients, who have not yet made a claim, but may
do so in the future, could be prejudiced and/or the law firm have an uninsured
exposure. Clients may have instructed a firm in the knowledge of its then PII cover
levels, but at the time of a claim find they are now substantially reduced.

We point out one particular difference compared to the liability position outside the
legal sector (a professional services sector). In the case of a regular Companies Act
company, a director rarely has personal civil liability, absent wrongful trading. In the
case of an LLP, the LLP Act left open whether or not the partner (member) giving
advice would have personal liability to the client in negligence on the basis of
assuming a duty of care; it is certainly arguable.® Therefore potential inadequacy of
level of PIl insurance protection, which could be the consequence of the proposals, is
of greater concern in the legal sector than the general commercial sector.

The SRA's paper is entitled "Protecting the users of legal services..." As mentioned
in our September 2015 response, however, the SRA also has a statutory duty under
section 37 of the Solicitors Act 1974, in relation to professional indemnity, to have
regard to the protection of solicitors and their staff.? Thus, protection of clients is not
the only concern; to the extent that the proposals increase risks of uninsured claims
or costs for partners and employees, those increased risks or costs must be taken
into account, as well as benefits (if any) to clients.

So, we do not concur that the change would benefit:

- Solicitors' firms — any reductions in premium are likely to be minor in effect;

- Clients, who would need to make enquiries as to cover levels of competing law
firms — and without assurance that levels quoted (above £500,000 or, as the case
may be, £1m) would remain in force; or

- Law firm partners, who would be exposed to a greater degree to liability above
insured levels and/or run off liability, including after retirement and/or after a firm
has ceased to exist and/or have to bear additional insurance premiums.

If the proposals are designed to make small High Street practice more affordable, we
wonder if, in fact, the consequence could be the reverse with either increased costs
for similar cover as present or, if cover levels reduce, then a flight to quality away
from small High Street practices.

bear these points in mind in relation also to the remaining questions.

1 In the case of a general partnership the partner advising would have personal liability to the client in
negligence, and fellow partners would have joint and several liability.
2 See HL judgment in Swain v The Law Society [1983] 1 AC 598, quoted in the TLS 2014 Response

para 19.



Question 2: To what extent do you agree that our minimum PII requirements do not need to
include cover for financial institutions and other large business clients?

Strongly disagree

Apart from private client work and employment advice, most work of CLLS member firms is
for financial institutions and other large business clients.

CLLS member firms currently take out Pll for a cover level substantially exceeding the MTC
level and would continue to do so for the firm's (and partners') protection and because
clients are increasingly enquiring on level of PIl cover and setting minimum levels.

Making the distinction is likely to cause complications as The Law Society points out.

There is simplicity in the current PIl market: MTC applies to all clients (commercial or
individual) and the MTC conditions apply all the way up the excess layers tower and to run
off in the event of a cessation of business. The SRA's proposals, even if individually
attractive (which is not our view) risk upsetting those arrangements to the detriment CLLS
member firms and their partners.

Question 3: Do you think our definition for excluding large financial institutions corporations
and business clients is appropriate?

No

Though, in practice, CLLS member firms will obtain appropriate top-up cover in excess of the
proposed MTCs, reflecting the nature and value of work undertaken, we concur in the
opinions and arguments of The Law Society.

In addition, the definition of “large business clients” being those with a turnover of £2m is too
low when considered in the context of relevant guidance: for example, the EU’s
Recommendation 2003/361 defines a “medium-sized business” as having a turnover of less
than 50m Euros and a “micro business” as having a turnover of less than 2m Euros.
Consequently, the SRA’s proposals would classify as “large business clients” many small
and medium sized enterprises, many of whom may not be sophisticated users of legal
services.

Further to the above, there is apparent confusion between the SRA Consultation Paper (at
page 53) which states that turnover will be assessed ‘in the financial year at the time the act
giving rise to a claim occurred” whereas the draft MTCs at 6.3 state that the relevant
assessment is of a client’s turnover for its most recent financial year. If the assessment of
turnover (and therefore application of MTCs) is intended to apply retrospectively, rather than
on a claims-made basis, this might cause a client to be outside the scope of the MTCs
entirely if, at the time the relevant act or omission took place, their turnover was more than
£2M but where, at the time the claim is actually made, it is not. Moreover, the effect of this
approach is that cover under the MTCs may be excluded for an act or omission which took
place years before the new MTCs are actually introduced.

Question 4: To what extent do you agree that we should introduce a separate component in
our PII arrangements meaning only firms that need to have cover for conveyancing services
are required to buy this cover?



Strongly disagree

Though, in practice, CLLS member firms will obtain appropriate top-up cover in excess of the
proposed MTCs, reflecting the nature and value of work undertaken, we concur in the
opinions and arguments of The Law Society.

In addition, under the requirement to obtain separate additional MTC cover for conveyancing
work, firms which intend to obtain only the minimum cover (which approach the SRA argues
will be cheaper and is a primary motivation for the proposed changes) will need to negotiate
and put in place separate insurance arrangements. This will have to apply to both the
conveyancing and non-conveyancing aspects of their business, which will add time and
costs. This is not necessary under the current arrangements, since the current minimum
cover of either £2m or £3m applies to all legal services.

Question 5: Do you think our proposed definition of conveyancing services is appropriate?

No

Though this would not, in practice, arise for CLLS member firms, we concur in the opinions
and arguments of The Law Society.

Any attempt to limit liability to correspond to the MTC level of cover would have no effect on

third party claims, for example, as under the Dreamvar decision or in respect of undertakings
to the other side.

Question 6: Do you think there are changes we should be making to our successor practice
rules?

Yes

We concur in the opinions and arguments of The Law Society; in particular, regarding
increased risks should the current proposals be implemented.

Question 7: Do you agree with the approach we are taking to bring the MTCs and the PIA
up to date?

Strongly disagree

We concur in the opinions and arguments of The Law Society; in particular, regarding claim

amounts asserted far exceeding actual settlements, loss of confidence in firms and
increased risks on a sale of a practice.

Question 8: To what extent do you agree that the changes to our PIlI requirements provide
law firms with more flexible options to potentially lower insurance costs?
Strongly disagree

We concur in the opinions and arguments of The Law Society; in particular, we concur with
them in their view that the proposals will not save firms money overall.



Like The Law Society, the CLLS disagrees with the proposed changes which will increase
complexity, reduce protections for the public, and could increase costs for firms due to the
need for various types of top-up cover and administrative costs.

Question 9: Do you agree the proposed level for the cap on cover in run-off provides
adequate protection for the users of legal services whilst balancing the need for premiums to
be more affordable?

Neither disagree nor agree

We concur in the opinions and arguments of The Law Society that this is an important
subject and that further research and analysis is required. Also, retiring solicitors who will
need to consider purchasing top-up cover for their run-off period in order to cover former
clients who expected to be covered by the existing MTCs levels.

Question 10: To what extent do you agree that the changes to our Pl requirements could
encourage new firms to enter the legal services market increasing choice for users of legal
services?

Strongly disagree

Given that City of London commercial firms insure for far more than MTC require, the
proposals will have no effect (positive or negative) on firms entering the City market, whether
non-City firms opening in the City, foreign law firms opening in the City or break- aways from
existing firms.

However, we concur in the opinions and arguments of The Law Society; in particular, we
concur with them in their view that the potential savings, if any, would be small and could be
illusory. In the case of small firms nationally doing low risk advisory work, different remedies
could be targeted at them, without overhauling the entire market.

Question 11: Are there any positive or negative EDI impacts from the proposed changes to
our Pl requirements that you think we have not identified?

Yes

Though the effects highlighted by The Law Society are likely to be felt only outside CLLS
member forms, we concur in their opinions and arguments.

Question 12: Are there any options for changes to our PII requirements that we are not
proposing or have not identified that we should consider further? Please explain why and
provide any evidence that supports your view

We concur with The Law Society that this is an important subject and that further research
and analysis is required.

Question 13: To what extent do you agree that the proposed changes to the Compensation
Fund would clarify its purpose as a targeted hardship fund protecting the vulnerable that
need and deserve it those in most?



Neither disagree nor agree

The Compensation Fund is not a topic in which the CLLS Professional Rules and Regulation
Committee has any particular expertise. However, the analysis and arguments of The Law
Society on questions 13 — 22 look persuasive. Accordingly, we do not specifically address
Questions 14 to 22.

Question 23: Can you suggest any other approaches or strategies that the SRA might adopt
to prevent firms being victims of cybercrime attacks?

This is a separate and very important topic in its own right.

It should be borne in mind that currently, PIl under MTC covers all civil liability arising from
legal practice (subject to specified exceptions), so client losses (including client money)
arising from the firm’s negligence, for example, in lack of preparedness against hacking, are
covered by the PII insurance. So only the firm’s first party losses are uninsured without
cyber insurance.

In outline:

- Further efforts should be made to raise clients’ awareness of the risks and how to
navigate them — here efforts can be targeted at individuals and small businesses,
as large businesses will have deployed their own resources to buying in IT
security expertise;

- Any proposal to weaken the protection under MTC (or law firm PIl policies
generally) should be resisted; and

- We concur with The Law Society in the merits of a sector-wide approach, and the
merits of Cyber Essentials or ISO 27001.

The CLLS would happily contribute to a wider debate on cyber risks.
If you would find it helpful to discuss any of these comments then we would be happy to do

so. Please contact me initially on +44 (0) +44 207 427 3033 or by email at
jonathan.kembery@freshfields.com in the first instance.

Yours faithfully

Jonathan Kembery

Chairman

Professional Rules and Regulation Committee
City of London Law Society

About the CLLS

The City of London Law Society (CLLS) represents approximately 17,000 City lawyers,
through individual and corporate membership including some of the largest international law
firms in the world. These law firms advise a variety of clients from multinational companies
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and financial institutions to Government departments, often in relation to complex, multi-
jurisdictional legal issues.

The CLLS responds to a wide range of consultations and comments on issues of importance
to its members through its 18 specialist Committees. The CLLS is registered in the EU
Transparency Register under the number 24418535037-82. Details of the membership of
the CLLS Professional Rules and Regulation Committee are found here:

http://www.citysolicitors.org.uk/index.php?option=com content&view=cateqory&id=151&ltem
id=469




COUNTY SOCIETIES GROUP

SRA Consultation: Protecting the users of legal services: balancing cost and access to
legal services - Deadline for submission of responses is 15 June 2018.

Preamble

The County Societies Group represents over 5000 solicitors from across England & Wales. Its
constituent members are Cheshire & North Wales, Devon & Somerset, Kent, Leicestershire,
Newcastle and Surrey law societies. The views expressed are shared by all the member
societies.

Executive Summary

We believe that the proposed changes will not deliver on the SRA’s set objectives — in
particular the proposals will further increase confusion for clients and will not ultimately reduce
costs.

The paper unfortunately demonstrates a fundamental misunderstanding of the insurance
market for the legal profession. The reality is that insurers assess premiums on risk.

The consultation seriously undermines the existing ethos of the legal profession where all
clients are fully protected.

While we support the robust assessment of the Compensation Fund, the introduction of a
Hardship fund is nonsensical and we believe wrong in principle. To implement such changes
would, in our opinion, be likely to only serve to damage and undermine the reputation of the
profession.

Question 1

To what extent do you think the proposed changes to our PII requirements provide an
appropriate minimum level of cover for a regulated law firm?

e Strongly disagree
Please explain your answer.

The situation is perfectly dealt with as things stand through the insurance policies that firms
have to hold.

Question 2

To what extent do you agree that our minimum PII requirements do not need to include cover
for financial institutions and other large business clients?

e Strongly disagree
Please explain your answer.

The position must remain the same with cover for all clients including financial institutions and
other large business clients.

Please provide any additional comments on the alternative option that this could be at the
election of the law firm.

Question 3

Do you think our definition for excluding large financial institutions corporations and business
client is appropriate?

e No
If no, please provide an alternative way of drafting the exclusion definition.

It is not necessary or appropriate to change the existing system.
County Societies Group 15 June 2018.



Question 4

To what extent do you agree that we should introduce a separate component in our PlII
arrangements meaning only firms that need to have cover for conveyancing services are
required to buy this cover?

e Strongly disagree
Please explain your answer.

Firms routinely buy top up cover according to the legal services they sell.

Question 5

Do you think our proposed definition of conveyancing services is appropriate?
e No

If no, please explain what you think should be an alternative definition.

Makes no sense as many conveyancing transactions are well over £1 million pounds in many
areas of the country.

Question 6

Do you think there are changes we should be making to our successor practice rules?
e« No

If yes, please explain what these are and provide any evidence to support you view.

Run-off cover is an area preventing people from smaller practices to retire. We would
welcome changes to reduce run-off cover.

Question 7

Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?
e Strongly disagree

Please explain your answer.

Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

Question 8

To what extent do you agree that the changes to our PIl requirements provide law firms with
more flexible options to potentially lower insurance costs?

e Strongly disagree
Please explain your answer.

This is already built-in in the existing systems.

Question 9

Do you agree the proposed level for the cap on cover in run-off provides adequate protection
for the users of legal services whilst balancing the need for premiums to be more affordable?

e Strongly disagree

County Societies Group 15 June 2018.



Please explain your answer and what evidence you have to support your view, or if you have
a view on an alternative level for the cap.

Reducing the cap will not necessarily reduce the premium. The SRA should instead assist
firms to close down properly. More importantly this would be better in the long run for clients.

Question 10

To what extent do you agree that the changes to our PIl requirements could encourage new
firms to enter the legal services market increasing choice for users of legal services?

e Strongly disagree
Please explain your answer.
New firms will not have the risk profile that will reduce their premium.

Question 11

Are there any positive or negative EDI impacts from the proposed changes to our PlI
requirements that you think we have not identified?

e« No
If Yes, please explain what you think these impacts are.

Question 12

Are there any options for changes to our Pl requirements that we are not proposing or have
not identified that we should consider further?

Please explain why and provide any evidence that supports your view.
The current system works reasonably well and should therefore be left alone.

Question 13

To what extent do you agree that the proposed changes to the Compensation Fund would
clarify its purpose as a targeted hardship fund protecting the vulnerable that need and deserve
it those in most?

e Strongly disagree
Please explain your answer.

The SRA are trying to redefine the Compensation Fund that protects legitimate claims. The
changes do not make sense — if the firms are unable to get adequate cover, they should not
be selling legal services.

Question 14

Are there any options for changes to how we manage the Compensation Fund that we have
not identified that we should consider further?

Please explain why and provide any evidence that supports your view.

No — there is no need to change. The Fund should remain as the Compensation Fund not a
hardship fund.

Question 15

County Societies Group 15 June 2018.



To what extent do you agree that we should exclude applications from people living in wealthy
households?

e  Strongly disagree
Please explain your answer.

This is irrelevant if you have a legitimate claim.

Question 16

Do you think our proposed measure of wealth and threshold for excluding these application is
appropriate?

e No

If no, do you have any suggestions for an alternative measure of wealth and or at what level
the threshold should be set?

Again this is irrelevant.

Question 17

Do you think we should be making any other changes to eligibility and/or the circumstances
where we would make a payment?

e« No
If yes, please set out your suggestions and reasons for the change.

Question 18

Do you think we have set out the right approach for assessing when a maximum payment has
been reached?

e No
If no, please explain why.
Firms performing high risk business will have cover just in case something goes wrong.

Question 19

Do you think the current formula remains a fair way to apportion the costs of maintaining the
Compensation Fund?

e Yes

In addition we are of the view that the Compensation Fund should sit with The Law Society
and not the SRA.

If no, please explain you answer and any suggestions you have for alternative approaches.

Question 20

What steps do you think might be reasonable for someone to take to investigate a
scheme/transaction before committing money to it and that it is genuine?

The protection that the client already has should not be taken away. Clients can trust that
solicitors will take all reasonable steps in the knowledge that they are protected.

County Societies Group 15 June 2018.



Question 21

Do you think setting out clear Guiding Principles in the rules or as guidance could make the
purpose and scope of the Fund and how we make decisions clearer to users of legal services
and their advisors?

e« No
Please explain your answer.

We believe that not many clients will read such guiding principles.

Question 22

Are there any positive or negative EDI impacts from the proposed changes to the
Compensation Fund that you do not think we have identified?

e« No
If Yes, please explain what you think these impacts are.
Everyone should have the same protection.

Question 23

Can you suggest any other approaches or strategies that the SRA might adopt to prevent
firms being victims of cybercrime attacks?

No comment as the question is unrelated to this consultation.

County Societies Group 15 June 2018.



We have not completed the online consultation response because much of the content
of the consultation relates to matters that we have no relevant knowledge of - hence,
supplying our response by email.

Our comments relate entirely to representation in criminal cases and those exceptional
cases where a wrongful conviction has occurred. Whilst they are rare, and we also
understand that representation in criminal cases is generally assessed as low risk by
insurers, when things go wrong the impact is high. The Government’s arrangements for
compensating victims of this type of miscarriage of justice is extremely restrictive and,
as you probably know, two relevant cases are currently in the Supreme Court
amounting to a challenge of the Government’s position. That can drive the individuals
affected to pursue civil claims against those involved in the criminal case process.
Whilst it seems unlikely that solicitor activity/failure will often be solely responsible for
a miscarriage of justice, the possibility remains. Arguably, if solicitor
negligence/misconduct gave rise to a miscarriage of justice and the person then spent
many years in prison as a result, there’s an argument for more than £500K to be
available for high impact cases. The Government caps payments at £500K unless the
person has been in prison for more than 10 years, in which case the cap is £1m.

Sally Berlin

Sally Berlin (Mrs) | Director of Casework Operations | Criminal Cases Review Commission | 0121
233 1473
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3. Consultation questions

13.
1) To what extent do you think the proposed changes to our Pll requirements provide an appropriate minimum level of cover
for a regulated law firm?

Strongly disagree



Please explain your answer

: All of the available evidence shows that a minimum £500,000 of cover (£1 million for conveyancing claims) will be
inadequate for most regulated law firms. The SRA consultation paper (on page 47) indicates that, even with the current £2
million /£3 million minimum cover, some 22% of 2-4 partner firms buy top-up indemnity cover, rising to 68% of 5-10 partner
firms and 90% of 11 to 25 partner firms. Given the number of firms that already consider the £2/£3 million minimum cover to be
insufficient, we believe the number of firms for which the proposed new minima are adequate would represent a very small
percentage of practices. In addition, the proposed exclusion of cover for all business clients with a turnover of more than £2
million (which would also therefore exclude lenders in the context of conveyancing transactions, for example) would be likely
to mean that proposed minimum level of cover would not be appropriate for many regulated law firms, including some which
currently do not buy top-up cover. A number of the insurers and brokers we have spoken to who specialise in this area also
questioned the accuracy of the data relied on by the SRA, including whether itincluded data from a number of the former
participating insurers that have become insolvent. If it did not, it may significantly understate the level of claims, particularly the
claims experienced by the smaller firms identified by the SRA as being most likely to benefit from its proposed reforms. We
also understand that the data related only to paid claims, and did not take account of the reserves participating insurers were
holding against notified claims. Again, this would be likely to resultin an underestimate of the level of claims currently being
experienced by law firms.

14. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Strongly disagree

Please explain your answer

: We would question the proposed threshold of £2 million. The suggestion that any business with a turnover of more than £2
million can be described as "large", or is necessarily a sophisticated buyer of legal services not deserving of protection under
the MTCs is, we believe, misguided. It is significantly out of line with other, well-established measures of what constitutes a
large or a sophisticated business. According to EU Recommendation 2003/361, a medium-sized enterprise is one with fewer
than 250 employees, turnover of < €50 m or a balance sheet total of < €43 m. A micro-enterprise is defined as one with fewer
than 10 employees and turnover of < €2 m. On this definition, this proposed change would exclude not just "large
corporations”, but many small and medium-sized businesses. Most UK SMEs with 10-49 employees do not have a financially-
qualified person looking after their finances (BDRC SME Finance Monitor, Q4 2017 data). It therefore seems difficult to justify
the exclusion of such businesses from protection under the MTCs on the grounds that they are "sophisticated" and "should be
able to assure themselves about the adequacy of insurance arrangements relating to legal services they purchase", and we
note thatthe SRA provides no evidence to support this assertion in its consultation paper. Itis worth noting in this context that
the Financial Conduct Authority is currently consulting on extending the scope of the Financial Ombudsman Service, covering
not just "micro-enterprises" (as defined above) but "small businesses". The proposed definition would include businesses
meeting all of the following criteria: = annual turnover of less than £6.5m = annual balance sheet total of less than £5m =
fewer than 50 employees. These are also the criteria used in the Financial Services and Markets Act 2000 (Ring-fenced
Bodies and Core Activities) Order 2014, and in that context represent the size of business considered sophisticated enough to
be able to opt out of the protections afforded by the bank ring-fencing regime. Seen in this light, itis hard to understand on
what basis the SRA has decided to refer to any business with a turnover of more than £2 million as a "large business", with the
implication that it is financially sophisticated. In practice, we would expect many firms would be required to buy cover that
extended to financial institutions, for example as a condition of the firm being on a lender's conveyancing panel. This may
mean that more than one policy is required, which would be unlikely to resultin any cost saving for the firm. More complicated
policy arrangements could also lead to greater exposure for the firm, its principals and employees, coverage disputes, etc.

15.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

No

16. Please provide an alternative way of drafting the exclusion definition.

No, for the reasons given above, we believe that the turnover threshold of £2 million is set too low. We also believe that the
criteria for determining what size of business is excluded should at least extend to a balance sheet test, in conjunction with the



turnover test. Otherwise a large, sophisticated holding company could be covered under the MTCs, but a small trading
company excluded.

Furthermore, paragraph 53 of the Consultation Paper states that the SRA's proposed approach is to base the exclusion on
turnover "in the financial year at the time the act giving rise to a claim occurred". However, this is not the effect of the exclusion
as drafted in clause 6.3 of the proposed MTCs, which refers to cases where the client's turnover "for its most recent financial
year exceeds £2 million".

In a claims-made policy, such as a solicitors' Pl policy, this turnover test would be applied when the claim was first made or
circumstances notified by the insured firm to its participating insurer. It would not apply, as currently drafted, by reference to
the size of the client's business at the time the act or omission giving rise to the claim occurred. One effect of this would be to
exclude cover in relation to commercial clients who bring claims arising from acts or omissions that occurred even before the
MTCs were amended to permit this exclusion.

This leads on to a further misunderstanding that is apparent from the SRA's Consultation Paper. It proposes "the use of
regulatory logos and provision of checklists” which "could help people better understand how they are protected when they
choose a SRA regulated firm". However, because of the claims-made nature of solicitors' professional indemnity insurance, it
is impossible for a client to know to what extent, if at all, they will be protected by professional indemnity insurance in the event
of their bringing a claim against their SRA-regulated firm in the future. By the time they come to bring a claim, the cover taken
out by that firm could have changed significantly, meaning that the client's claim is not covered by the current policy of
insurance atall.

The idea that information can be provided to clients when selecting a firm "that indicates whether the firm is under or over-
insured" completely misses this point, and any such information could therefore be highly misleading. Far from ensuring that
clients were better informed, it could easily lend them a false sense of security.

Finally, the way in which this exclusion is being introduced will mean that business clients, including financial institutions, will
have no way of ensuring that there is cover in place should they need to make a claim against a law firm. This may lead to
smaller law firms simply being excluded from conveyancing panels, leading to a reduction in consumer choice and
competition — the very opposite of the outcomes that the SRA is seeking to achieve.

17.4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?

Somewhat disagree

Please explain your answer

: We do not have an objection in principle to different policy limits for different types of legal practice, but we can see practical
issues with the current proposal. The most obvious difficulty lies with the fact that solicitors' Pl policies are written on a claims-
made basis. The firms that will need the additional cover for conveyancing services will therefore be not just those who are
currently providing conveyancing services but will include firms that have previously provided conveyancing services — the
SRA does notindicate for how long it thinks firms should continue to buy such cover after they have ceased to provide
conveyancing services, but we imagine most firms would want to do so for at least six years, and probably up to 15 years,
assuming that they appreciate the need to do so. The suggestion in the consultation paper that the additional, separately
identifiable, cost of insuring for conveyancing services may cause firms to decide to specialise in other areas of work seems to
overlook this point. However, the position is more complicated than that. The MTCs provide cover not just for the firm, but also
for its individual current and former principals and employees, and for firms to which the firm is a successor practice. Even if a
firm itself had not provided conveyancing services during the previous 15 years, therefore, it would still have to consider
whether the same was true of any firm to which it was a successor practice, and of each of its current or former principals or
employees (including as a result of any conveyancing services provided by those current or former principals or employees at
any other practice). A firm would also need to make this assessment before it took on any new employee or principal during
the policy period. All of these individuals are required to be covered under the MTCs, and a failure to purchase the additional
conveyancing cover could therefore mean that, as well as the claim being uninsured, the firm is found to have failed to
achieve Outcome 7.13 (you assess and purchase the level of professional indemnity insurance cover that is appropriate for
your current and past practice, taking into account potential levels of claim by your clients and others and any alternative
arrangements you or your client may make). We would be interested to see the SRA's plans to explain this to firms so that they
understand the need to take into account all of these considerations. As the EPC report notes, there will need to be a
significant transitional period before this change yields any reduction in the cover required or a material reduction in the
premium charged. The SRA says that it will take a robust stance in ensuring that firms buy appropriate cover, butitis hard to
see how the SRA can accurately assess this, given the difficulty that firms themselves will face in making this assessment. The



other consequence will be the potential for coverage disputes as to what does and does not constitute a conveyancing claim,
particularly given the proposed wide definition of conveyancing services. An example is given below, but it seems to us that
this is an inherent risk with this proposed approach, which may give rise to disputes.

18. 5) Do you think our proposed definition of conveyancing services is appropriate?
No

19. Please explain what you think should be an alternative definition.

Our concern is not so much with the definition of "conveyancing services", as with the drafting of the exclusion in clause 6.2 of
the MTCs, which excludes "any liability of the insurer ... in respect of or in any way in connection with conveyancing services".
So itis not just conveyancing services that are excluded under the MTCs, but any liability in any way in connection with
conveyancing services that is excluded, and whether or notitis the insured firm providing those conveyancing services. For
example, if a firm is instructed purely in relation to estate planning, butin the context of their client's imminent house purchase,
would a failure to advise appropriately on whether the house should be held by the client and their spouse as joint tenants or
tenants in common give rise to "a liability ... in any way in connection with conveyancing services", which is therefore
excluded from cover if the firm has not bought additional conveyancing cover?

We would suggest that, at the least, the exclusion in clause 6.2 should refer to "conveyancing services provided by any
insured" to make the position clearer in cases such as the one cited above.

We also note that draft rule 2.2 of the SIIRs imposes a requirement on an "authorised body that provides, or has provided,
conveyancing services" to take out the extended cover for conveyancing. Although there is no definition of what amounts to
"providing" conveyancing services, this appears to be us to be narrower than the wording of the exclusion, meaning that a firm
that has not "provided" conveyancing services will not be required to take out cover for "any liability in any way in connection
with conveyancing services". Since the latter appears to be wider, this creates the potential for a gap in cover, the justification
for which is unclear to us.

The wording of draft rule 2.2 also does not apply the requirement to buy conveyancing cover to firms which have not
themselves provided conveyancing services, but are a successor practice to one which has, or for which a principal or
employee works who has provided such services at a previous practice. Again, this would create a worrying gap in cover
which would leave innocent clients completely unprotected, and could be exploited by firms seeking to reduce their insurance
liabilities.

4. Questions continued

20. 6) Do you think there are changes we should be making to our successor practice rules?

Yes

21. Please explain what these are and provide any evidence to support you view

[Our answer is in fact "no", but in order to explain why we have to answer "yes" to generate the dialogue box.

The obvious risk is that any change could cause a firm that was previously a successor practice to cease be one, meaning
that its associated liabilities are therefore uninsured, so any change would need to be drafted to avoid that outcome. This
would risk making the definition even more complicated that it is currently.

While we are aware that this definition has caused problems, itis of course an inherently difficult area. We have sympathy for
a wish for greater clarity, and the desire to avoid multiple successor practices and uncertainty, but we have concerns as to
how a rule requiring one firm to confirm itis the successor practice would operate in practice. Many of the problems that arise
in practice occur, in our experience, as a result of the firms concerned not addressing the question of succession when a firm
closes its doors. This suggests that the problem may lie not so much in the definition, but more in the behaviour of firms in
such circumstances. Requiring a firm to confirm its position as a successor practice leaves open the question of what happens
if no firm does so.

Likewise we have concerns that the repositioning of incurred but unknown liabilities (before claims are made) towards run-off
cover may be equally problematic, particularly should costs of run-off insurance increase as one would expectin such a
scenario. Such a rise would of course be inconsistent with one of the aims of the consultation. It could also open up a new,



unwelcome dynamic of potential disputes between run-off insurers and the insurers of the "successor". Such matters could
make transfer / closure of practices even more difficult.

We wonder whether the better option in practice might be to maintain the current definition but include in the Participating
Insurer's Agreement express reference to disputes as to successor practices being referred to arbitration, and how claims are
to be conducted in the interim. This could be achieved by a minor addition to the current wording, by way of clarification and
confirmation.

22.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?

Somewhat disagree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

: Given that no draft PIA has been provided, it is not possible to answer this question in full. As regards the MTCs, we have
the following comments. 1. We note the changes to the scope of cover, deleting clauses 1.4 to 1.7. We assume this is intended
to be a simplification, but under the amended wording, it would appear that the policy will no longer be required, for example,
to cover a former employee of a prior practice. This is more than just a simplification, and we would urge the SRA to review
these amendments which appear to have been made without a proper consideration of their effect. 2. Clause 3.2 refers to an
"excess deductible", whereas elsewhere the MTCs simply refer to an "excess". 3. Clause 3.4 refers to the insurer being liable
to pay the excess, but since an excess can now apply to defence costs, clause 3.4 needs to be amended to make it clear that
itis referring to an excess under either 3.1 or 3.3, or both (assuming that is the intention). Similarly, we assume that the
aggregation provision in clause 3.5 should also apply to an excess under clause 3.3, but as drafted is limited to an excess
under clause 3.1. ltis not clear to us why clause 4.10 (conduct of a claim pending dispute resolution) has been removed.
Clauses 5.1 and 5.2 now refer to extended cover "complying with the MTC", but this does not make it clear whether, for
example, such extended cover would have to included cover for conveyancing services if the original policy included that
cover (since cover excluding conveyancing services would still be complying with the MTC). The previous wording in the now
deleted 5.3 made it clear that the limits, exclusions etc of the original policy apply to the extended cover. We comment in our
response to question 9 below in relation to clause 5.4. We have also commented above in relation to clause 6.3. In addition,
the definition of "turnover" differs slightly from that given in section 474 of the Companies Act, in that it omits the words "falling
within the company's ordinary activities". This would seem to leave potential for an argument as to whether turnover as shown
in a company's accounts was the relevant figure for the purposes of applying this exclusion. We cannot see why the SRA
should want to propose a definition of turnover that differs from the Companies Act definition. In addition, businesses of this
size will often not have audited accounts, so there is scope for dispute as to whether a business is covered or not. We note
that the MTCs would no longer require that a policy of qualifying insurance is subject to the law of England and Wales
(although the MTCs themselves are). It is not clear why this change is proposed, or how a policy could be consistent with the
MTC if the policy was subject to a different law, but an explanation of the thinking behind this change would be welcome. ltis
difficult to see what can be gained by greater uncertainty in this regard.

23. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Strongly disagree

Please explain your answer

: DAC Beachcroft acts for the leading participating insurers and many of the major insurance brokers in this area. We have
had discussions with a number of our clients about the SRA's proposals. There is widespread scepticism about the ability of
these proposed reforms to lower insurance costs to any material degree. None of those who we talked to agreed with the
SRA's suggestion of a reduction in premium of anything near 9 to 17%. Many also identified the potentially increased cost (for
firms that currently buy only the minimum cover) of buying top-up cover; we note that the SRA Consultation Paper does not
appear to have considered this additional cost and time burden on firms. The principal reasons for this scepticism are that: =
most claims are below £500,000 in value, so limiting cover to that level (except for conveyancing claims) will do very little to
reduce the financial exposure of the insurer = insurers already take into account the risk-profile of a firm's practice when
assessing premium, so, for example, the proposed conveyancing exclusion will be of limited value, and may be eroded by the
costs of negotiating and agreeing individual top-up cover = the claims-made nature of professional indemnity insurance
means that even if a law firm were to cease providing conveyancing services, a considerable period of time would need to



pass before that firm could, if ever, safely exclude conveyancing services from its Pl cover = most firms of solicitors already
purchase top-up cover, even above the current minimum levels of protection, and will presumably continue to do so, so their
insurance costs are unlikely to fall as a result of these changes = many firms which might accept lower indemnity cover will
still need to buy top-up cover for business clients with a turnover in excess of £2million, including financial institutions which
are likely to insist on such cover = while the cost of insurance may come down, to some extent this pushes the risk onto firms
who in effect will be self-insuring; if they suffer higher levels of uninsured claims, this will result in higher costs to firms which
may resultin higher fees for clients. It is worth noting that, on a premium of £5,000 (30% of firms pay an annual premium of up
to this figure according to the Law Society's most recent data), the possible savings identified by the SRA range from at most
£450 to £850 a year. ltis easy to see how, even if these nominal reductions in premiums could be achieved, they could easily
be absorbed by the additional costs in arranging top-up cover. We would also note that itis not our experience that the current
provisions governing defence costs results in claims being unnecessarily defended, and insurers already have mechanisms
in place to prevent that from happening.

24.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Strongly disagree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

: As the SRA Consultation Paper itself acknowledges, there is no robust data available on the value of total settled claims for
firms during the six year run-off period. It is therefore hard to say whether this cap would provide adequate protection. The
absence of robust data also makes it impossible to say whether premiums would be reduced as a consequence of introducing
this cap. We also find it difficult to reconcile the SRA's proposed approach to run-off cover, when the reason given by the SRA
for notintroducing a sideways aggregation cap generally into the MTCs is that it "could lead to arbitrary impacts on the users
of legal services once the cap was reached". Similar arbitrary impacts could arise in the context of run-off cover, and as a
matter of policy it is difficult to understand why the SRA seems willing to countenance them in one context while avoiding them
in another. We also note that, unlike the way the proposed exclusion for conveyancing services in clause 6.2 of the MTCs is
intended to work (which would exclude cover in relation to conveyancing services unless the extension had been purchased),
the proposed cap for run-off cover would extend to £3 million whether or not the extension of cover had been purchased.
Insurers may therefore choose to treat this as a £3 million cap in all cases. Indeed, the exact intention behind clause 5.4(b) is
unclear. Would the £3 million cap apply to all claims, or would the additional £1.5 million of cover apply to claims relating to
conveyancing services only? If the former, why should clients of a firm which has provided conveyancing services (perhaps
on a single occasion) benefit from twice the protection compared to clients of a firm which did not? This seems entirely
arbitrary. Also, the drafting of clause 5.4(b) does not work. It says that the minimum cover is extended to £3 million, but does
not require the exclusion in clause 6.2 in cases where the extension of cover was not purchased to be overridden. The effect
of 5.4(b) in such cases, as written, would therefore be to double the run-off cover to £3 million but still to exclude claims
relating to the provision of conveyancing services. Clause 5.4(b) also refers to cases where "the insured firm ... has atany
time previously ... provided conveyancing services". However, this is inconsistent with the terms of the exclusion in clause 6.2,
which excludes cover for liability of "any insured” (i.e. wider than the "insured firm") and "in respect of or in any way in
connection with conveyancing services" (i.e. wider than providing conveyancing services). So the run-off cover would not be
extended to £3 million in cases where, say, a prior practice had carried out the conveyancing services, or the insured firm had
not "provided conveyancing services" but had provided a service "in connection with conveyancing services". Assuming this is
not what is intended, clause 5.4 should be rewritten to address these defects.

5. Questions continued

25.10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?

Strongly disagree
Please explain your answer
: We have seen no evidence that this would be the effect, and for the reasons given in our previous answers have no reason



to think that this would be an outcome of the changes.

26.11) Are there any positive or negative EDI impacts from the proposed changes to our Pll requirements that you think we
have not identified?

No

27.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

28. 13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Somewhat agree

Please explain your answer

: Our comments in relation to the Compensation Fund are limited in scope, as our main focus has been on the implications of
changes for our insurance clients. However, we note that reducing the scope of the Compensation Scheme has the potential
to increase the number of claims made on firms and their insurers, and the potential interaction between the two does not
seem to have been considered by the SRA in its consultation.

29. 14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?

30. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Strongly disagree

Please explain your answer

: We do not see why the wealth of an individual, still less the wealth of their household (the definition of which is highly
problematic) should automatically determine a person's entittement to apply under the Compensation Scheme. Everyone
should be equal before the law, and we think that the discretion should remain, when considering an application, to determine
eligibility based on hardship, recklessness or any other appropriate factors that seem appropriate on a case by case basis.
Wealth does not automatically equate to ability to absorb loss, particularly at the levels being contemplated by the FCA.

6. Questions continued

31.16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?

No
32. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?

33.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

34.18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?

35.19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?

7. Questions continued

36. 20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before



committing money to it and that it is genuine?

37.21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

Please explain your answer

38. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

39. 23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?
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for a regulated law firm?
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Please explain your answer

: decoded:Legal agrees with the high-level principle thatitis appropriate to treat consumers and businesses differently in
ascertaining the level of protection afforded to them. We welcome the SRA's proposal to differentiate on this basis in terms of
minimum PIl requirements. We do not agree with the SRA's proposal that the minimum PIl requirements should be disapplied
only for "financial institutions and other large business clients". Itis our view that the requirements should apply only to
consumers, and that businesses, of whatever size or sector, should be free to negotiate whatever level of insurance cover
they wish their solicitors to have.

14. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Somewhat agree

Please explain your answer

: We do not agree with the SRA's proposal that the minimum PIl requirements should be disapplied only for "financial
institutions and other large business clients". It is our view that the requirements should apply only to consumers, and that
businesses, of whatever size or sector, should be free to negotiate whatever level of insurance cover they wish their solicitors
to have. For example, we are a small law firm, and our turnover is much lower than the level proposed by the SRA as the
definition of "large business client". It is unclear why we should bear the cost of insurance for clients who are much bigger
than us (but still with a turnover of less than £2 million), and it would be more appropriate for them to decide what, if any,
insurance they wish their solicitors to have in place, and to negotiate this as part of the overall contract for the provision of
legal services. Providing businesses with guaranteed minimum insurance levels disadvantages smaller law firms, and does
not reflect an appropriate apportionment of risk in the context of a commercial environment.

15.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

No

16. Please provide an alternative way of drafting the exclusion definition.

The qualifier of "large" should be removed, and the minimum insurance volumes should apply only to those in receipt of legal
advice in a non-business capacity.

17. 4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?

Somewhat agree

Please explain your answer

: The proposal appears to be a sensible reflection of where risk lies. However, it is unclear to me whether the proposal would
cover only domestic conveyancing, or would also include conveyancing for businesses. For the reasons above, we do not
consider that business activities should fall within the minimum insurance requirements.

18. 5) Do you think our proposed definition of conveyancing services is appropriate?

Yes

4. Questions continued

19. 6) Do you think there are changes we should be making to our successor practice rules?

No

20.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?

Neither disagree or agree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the



MTCs?

21. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Neither disagree or agree

Please explain your answer

: Solicitors' Pll cover appears to command a significantly higher premium than non-solicitor Pll cover. While inevitably we will
have to see how any change plays out, if providing solicitors with Pll cover is a lucrative model for insurers, it is unlikely that
they will simply accept lowered premiums.

22.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Somewhat agree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

: As above, we do not consider that the minimum insurance requirements should apply to business clients. As a logical
follow-on from this, there should be no requirement of run-off cover for firms which have serviced only business clients.

5. Questions continued

23.10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?

Neither disagree or agree
Please explain your answer

24.11) Are there any positive or negative EDI impacts from the proposed changes to our Pll requirements that you think we
have not identified?

No

25.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

As above.

26. 13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Neither disagree or agree
Please explain your answer
: Question not answered.

27.14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?

Question not answered.



28. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Neither disagree or agree
Please explain your answer
: Question not answered.

6. Questions continued

29. 16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?
No

30. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?

Question not answered.

31.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

Yes

32. Please set out your suggestions and reasons for the change

Question not answered.

33.18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?
No

34. Please explain why.

Question not answered.

35.19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?
No

36. Please explain you answer and any suggestions you have for alternative approaches

Question not answered.

7. Questions continued

37.20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

Question not answered.

38. 21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

Please explain your answer
: Question not answered.

39. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

40. 23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?



More advice to solicitors on practical steps — for example, encouraging firms to use content encryption for email, rather than
plain text email, and to improve their operational security measures (such as not spreading client files out on tables on
trains...).
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Ecohouse Victims Group

9.
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Please select an option below.

Publish the response with my/our name

3. Consultation questions

10.
1) To what extent do you think the proposed changes to our Pll requirements provide an appropriate minimum level of cover
for a regulated law firm?

Strongly disagree

Please explain your answer

: I 98% of the claims made againstinsurers are below £500,000 , there is absolutely no necessity to change the minimum
indemnity cover limit from £3 Million. Although the SRA state that the change would affect a minimum number of victims of
misconduct, the SRA is further eroding protection for consumers and is instead pandering to the needs of insurers (who the
SRA has no obligation to protect or guard against financial loss). What the SRA are failing to recognize here, are the effects of
insurers aggregating claims. Let's say for instance that the insurers on the Ecohouse case had not declined cover owing to the
two partner's dishonesty and support of a dubious investment scheme (fraud). A total of £33 Million went through the solicitors
escrow account, yet their indemnity cover limit was only £3 Million. If the insurer had been permitted to aggregate claims, then
those affected by the fraud would only stand to receive back 1/11 th of the sum they had invested, due to aggregation of
separate claims into one. The SRA's viewpointis very narrow here; it serves the insurance industry well, but is a betrayal of
consumer protection. If the existing limit of £3 Million minimum indemnity cover is presently failing to reimburse losses owing



to aggregation, then clearly a £500,000 limit would be an unmitigated disaster for victims of solicitor misconduct who suffer
loss through misappropriation of their funds. The effect of a £500,000 limit on compensation offered by an insurer after
aggregating claims would be that the victims of a fraud like Ecohouse would stand to receive only 1/66 th of their losses. The
figure of 1/11 th is totally unacceptable as things stand. There is considerable confusion regarding insurers being able to
aggregate claims. This is demonstrated by the protracted contestin relation to the AlG vs Ors case which has dragged on for
several years now, causing intolerable uncertainty for those who have suffered loss - this is all down to inept MTC policy
terms. The definitions and situations under which claims can be aggregated need to be clarified and defined more succinctly,
because they are so ambiguous that not even the High Court Judges can agree on them. The SRA cannot permit aggregation
clauses in the MTC's to persist at the same time as reducing indemnity limits. It is also abundantly clear that a limit of £500,000
would not cover the losses incurred owing to misappropriation of client funds in conveyancing and commercial conveyancing
situations. The proposal is completely preposterous and would not be fit for purpose. | think that the SRA would find that any
saving and improved prospects of survival by insurers would not result in reduced insurance premiums owing to insurers
passing on the savings. Insurers would simply pay their shareholders larger dividends.

11. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Strongly disagree

Please explain your answer

: This would necessitate making a specific distinction for financial institutions and large business clients. This is yet more
work and responsibility for solicitor firms because they would then have an onus to assess and financially categorize their
clients and purchase additional cover for certain types of clients with levels of turnover exceeding £2 Million. Too much
responsibility and trustis being placed with solicitor firms to purchase the appropriate level of indemnity cover or to arrange
additional cover under certain circumstances - it very much appears to be a recipe for disaster. Whilst it might seem justified to
reduce insurers exposure to loss owing to indemnifying large business clients (in the hope that they could seek redress
through other means), it would just add another layer of confusion and complexity, when the SRA's overall objective appears
to be an underlying desire to simplify MTC's & PIA's, not further complicate them.

12.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

No

13. Please provide an alternative way of drafting the exclusion definition.

I don't agree with the proposal to exclude certain firms, so there is absolutely no pointin defining exclusion terms. The SRA
shouldn't be penalizing charities in any way by removing their prospects for redress.

14. 4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?
Strongly disagree
Please explain your answer
: The proposal relies too heavily on solicitors correctly declaring their non engagementin conveyancing transactions. This
means that if they subsequently engage in conveyancing transactions, then their clients will not be covered for their losses
when things go wrong. This is an unacceptable risk.

15. 5) Do you think our proposed definition of conveyancing services is appropriate?
No

16. Please explain what you think should be an alternative definition.

I don't agree in the proposal for solicitors to have to purchase "bolt on" cover for conveyancing work because itis open to
abuse, misinterpretation or simply neglect by solicitors to ensure that they have adequate levels of cover for the transactions
they are engaged in.



4. Questions continued

17.6) Do you think there are changes we should be making to our successor practice rules?

Yes

18. Please explain what these are and provide any evidence to support you view

The successor practice rules are clearly causing confusion and leading to firms closing in a disorderly fashion.

Perhaps an option to pursue would be the concept of an "End of life" plan for a firm - that is an agreed structured approach to
shutting down a firm. That plan could include the firm gradually reducing its scope of activities, so thatitis involved in fewer
areas of practice towards the end of its sustainable life. Part of the "End of life" plan could incorporate selling off its ongoing
business and client base in certain disciplines or areas of specialty that the firm engages in. In effect the firm would be
providing its own run-off cover for areas of service that it ceased to provide at the start of the 6 year plan. If a firm makes a 6
year "End of life" plan and gradually sheds certain specializations, then the run off cover needed when they finally close
would presumably be minimal.

19.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?

Strongly disagree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

: The consultation doesn't make it clear what version of the rules are listed in the Annex. If they are the proposed draft rules,
then state that. If the MTC's listed are the draft proposals, why does the header mention 2013 ? Don't lump compensation
rules with insurance rules in the same Annex - use a separate one for better clarity. The MTC's in Annex 3 assume that there
will be agreement to the SRA proposals thatimpact the MTC's and PIA's. This is a dangerous assumption because hopefully
most people will find the proposals the SRA have suggested are totally unacceptable.

20. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Strongly disagree

Please explain your answer

: I don't consider that the proposed changes will bring any benefit whatsoever, especially to consumers. They will just add
complication and any lowering of risk for insurers (whom the SRA have no duty or responsibility to protect) will sacrifice
protection provision for consumers whom the SRA does have a duty to protect. The SRA's suggestion that savings might be
passed on to consumers is pure conjecture and is not worth sacrificing protection for. Insurers are highly unlikely to pass on
any savings. Changes to Pll requirements would ultimately only serve insurers and help stem the indemnity crisis that exists in
the solicitor profession. If the SRA wish to do something useful to reduce insurers risks, they should prevent solicitors from
accepting funds into their client/ escrow account that wold exceed their level of indemnity cover. The SRA could regard that
as a breach of regulatory principles - subjecting clients to risk knowing that their indemnity insurance can't possibly indemnify
them. It can be no surprise that there is an indemnity crisis when the SRA takes no steps to limit this avoidable risk. It is
pointless the SRA issuing notices and warnings to solicitors on the SRA website or trusting rogue solicitors to purchase the
appropriate level of insurance cover - they will simply ignore the warnings (as they did in the Ecohouse case) or treat them
with contempt - thereby exposing consumers to greater risk.

21.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Strongly disagree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.



: Placing a cap on run-off cover is just another erosion of consumer protection that will be realized after a firm has ceased
operations. Why does every suggestion that the SRA makes have to compromise consumer protection ? The SRA's remit is to
provide protection to consumers, not insurance companies. Why the obsession with lowering the cost of solicitor's indemnity
insurance ? It represents a mere 5% of their overheads, so is nothing to be at all concerned about. Inflicting loss on solicitor
clients as a result of inept policy is something to be concerned about. The SRA is approaching the insurance indemnity crisis
completely inappropriately. Instead of reducing the incidence of claims by stamping out misconduct, they SRA is reducing the
number of claims thatinsurance companies have to indemnify; i.e. lowering their exposure to claims and penalizing
consumers in the process by leaving them uncompensated.

5. Questions continued

22.10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?

Strongly disagree

Please explain your answer

: I don't think that the SRA should be meddling with the rules and the indemnity cover purely as a means of attracting new
insurers into the market. | believe that the benefit of other insurers joining the market would be minimal. Let's be realistic here,
insurance costs only represent 5% of a law firm's outlay, so there is little prospect of slightly reduced insurance costs having
any impact on consumer prices, especially given that insurance firms are unlikely to pass on any benefit of reduced risk
through a reduction in policy fees. The whole concept of reduced insurance premiums resulting in reduced service costs and
greater choice of services is pure speculation with no basis or factual evidence - conjecture is not something that is worth
sacrificing consumer protection for. There is absolutely no guaranteed benefit in terms of choice or reduced costs to
consumers, so there is consequently no argument for exposing consumers to greater risk.

23.11) Are there any positive or negative EDI impacts from the proposed changes to our Pll requirements that you think we
have not identified?

Yes

24. Please explain what you think these impacts are

The consultation mentions that ethnic groups make up a considerable proportion of sole practitioners and that this group has
most incidence of closures due to financial difficulties. If Pll insurers do not meet the costs of defending claims and also expect
the sole practitioners to pay an excess for a claim up-front, then this would have significant impact on this group.

Another way in which this group would be affected adversely is due to the overhead of having to determine whether they had
financial services clients, corporate clients with a certain turnover, or whether they had any intention to engage in
conveyancing work. Determining whether their clients might fit into certain SRA categories would create a significant workload
for small firms to have to bear - something which would put them under increased pressure because the significant workload
would be imposed on a minimal number of partners that are likely to be wearing several hats as itis, e.g. Compliance officer.

I doubt that the SRA gives a second thought to the impact their inept policy changes have on small firms and the onus of
additional processing that it necessitates on small businesses that might already be struggling to survive. Itis not just EDI
impacts that the SRA needs to consider.

25.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

One important option for Pll would be to unpick the changes that the SRA have made to PIl policy in consultations in recent
years because the policy changes have not brought any consumer benefit, have compromised consumer protection, and



have left gaping indemnity deficiencies when Pll cover is declined. The SRACF is not a viable source of fall-back protection,
so the SRA needs to think again about how best to protect consumers when Pll cover is declined. That is the SRA's remit and
responsibility. The SRA suggests that it puts protection "Front and centre" in it's considerations, but then completely
contradicts itself in terms of policy implementation by destroying protection.

Historically issues surrounding dishonesty and fraud might have had minimal impact on the industry, but now it is rife. The
SRA has not taken sufficient preventative measures to stamp out misconduct that results in clients suffering loss due to
misappropriation / fraud. The SRA has made it too easy for insurers to abrogate their responsibilities to indemnify claims,
especially claims involving dishonesty. The SRA has provided (in their PIA's) a means for insurers to make indemnity
decisions behind closed doors in private arbitrations with no accountability and apparently no means for either consumers or
the SRA to determine the detailed reasoning for a declination. The PIA's also remove any rights that might have been afforded
to 3rd parties under the Third Party Insurance Acts. The SRA has given the insurers too much power and privilege and this
needs to be reversed. The SRA should not be leaving it to victims of misconduct to struggle to attempt to contest insurer
decisions - the SRA has made the rules too easy for insurers in the MTC's and PIA's, so should take responsibility for
challenging insurers so that victims of misconduct are not left uncompensated.

One very simple action by the SRA could drastically reduce both insurers and the SRA's exposure to claims - all the SRA has
to do is to prevent firms from accepting submissions into their client accounts that in total would exceed their liability cover. In
the Ecohouse fraud, the solicitors concerned permitted funds to pass through their client account which exceeded their liability
cover by a factor of 11. Had the solicitor firm been limited to £3 Million in account submissions, itis clear that the impact of the
fraud would have been a mere fraction of the actual impact of £33 Million. This is such an obvious basic preventative measure
to take, that it defies belief that the SRA has so far shown no interestin implementing it.

26.13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Strongly disagree

Please explain your answer

: The SRACF is far too difficult to claim from as itis. This is confirmed by the fact that out of 850+ victims of the Ecohouse
fraud, only 78 have made a claim against the compensation scheme despite having no other form of redress. The SRACF is
failing the most vulnerable as the existing rules stand, so introducing further onus for information exchange and submission of
exacting and invasive personal financial information to effectively means test claims is totally unacceptable and would result
in even worse statistics for the SRA to be ashamed of. The existing barriers to making SRACF claims are already
insurmountable for the majority of claimants, and ironically the very people in society who are in most need of the
compensation are unable to battle their way through the malaise of rules, regulations and onus to provide extremely detailed
and personal financial information. The existing rules are designed to dissuade victims of misconduct from attempting to claim
- this saves the SRA funds. This is confirmed by the fact that 91% of the victims of Ecohouse gave up all hope of making a
claim against the SRACF, despite encouragement, assistance and multiple reminders. The SRACF is tenaciously defended
by the SRA to the extent that it is not possible for a mere mortal to challenge the SRA's defence of claims. This means that
claimants have no choice but to gamble on engaging a solicitor in the hope that they can assist them with making a successful
claim, but even then its extremely convoluted and uncertain - the SRA is already making totally unreasonable impositions on
claimants, whether intended or not. The SRA has to realize that those that have suffered a devastating loss due to solicitor
fraud have limited means to pay a solicitor to make a claim, prove that other avenues to compensation are exhausted, or to
provide the onerous requirements for information necessitated by the SRA. The SRACF is presently failing abysmally to make
up for the shortfall in indemnity when an insurer has declined cover due to dishonesty or fraud. There is absolutely no scope
whatsoever to make the rules or limits of payment from the scheme any more stringent or onerous to claimants. As the scheme
stands, the vast majority of victims of frauds such as Ecohouse (which was perpetrated entirely by the SRA's member
solicitors, plus one other individual who had also studied law) are being left uncompensated. This does not fit well with the
SRA's regulatory requirement to actin the interests of consumers, protect consumers, and provide swift redress when things
go wrong. The SRA is failing in its regulatory remit - there is no question about that. The SRA is conflicted and rather than
wanting to bring redress to victims of misconduct, it is instead attempting to avoid claims any way possible through the use of
deception (e.g. Neglecting to intervene or to allege dishonesty when it clearly applies in the case of fraud, so that claims can't



be made under dishonesty terms against the SRACF even despite fraud being proved - completely outrageous and
scandalous behaviour for a regulator, and a demonstration of the SRA's complete lack of morals and integrity).

27.14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?

Yes. The rules against the SRACF need to be relaxed so that the SRA can once again claim to be protecting the interests of
consumers, providing viable fall-back protection, and providing redress when itis most needed. At present the SRA is failing
to fulfil its obligations under the Legal Services Act 2007 to protect the public, apply proper due process and provide swift
redress when things go wrong in order to maintain public confidence in the legal profession.

If the public were aware of the huge risk they are being subjected to when using solicitor services, especially in the case of
misappropriation of client funds, they would be horrified. Consumers understandably expect those in the profession to act with
integrity and to be totally trustworthy. The SRA has such a twisted view of the World that it is mitigating allegations against
solicitors in order to evade claims against the SRACF - this means that the solicitors can't be struck off and so remain free to
practice in the profession putting consumers under unacceptable levels of risks and totally undermining due process and
justice. If the regulator itself can't even be trusted, how can the public be expected to trust solicitors ?

The SRA should be pulling out all the stops to restore public confidence in the profession and ensure that consumers NEVER
suffer loss when they place their trust in a solicitor to protect their interests. Fraud is no exception - a solicitor has the capability
and capacity to protect their clients against fraud. If a solicitor turns rogue and decides to offer legitimacy to a dubious scheme
or assist in defrauding their own clients, there must be serious consequences for the perpetrators, as well as a straightforward
route for their clients to obtain redress. The SRA should be championing consumers efforts to receive redress as opposed to
defending it's own position, defending it's members, acting in the interests of insurers and obsessively defending its
pathetically inadequate compensation scheme.

28. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Strongly disagree

Please explain your answer

: The SRA has broken consumer protection and the SRACF is not making up the shortfall in indemnity when Pll cover is
declined. Putting further impositions on claimants is completely unacceptable and will further penalize the most vulnerable
victims of misconduct who do not possess the wherewithal or means to fight against the unconscionable SRA's defence of its
compensation scheme. The irony of such an inane proposal is that is likely to be the wealthy who could reconfigure their
individual wealth and qualify for a claim against the scheme, rather than those in most need. The most needy would simply
give up attempting to satisfy the SRA's onerous rules and qualification criteria which are beyond the comprehension of mere
mortals. The Solicitors Journal ran an article about the SRACF being too difficult to claim from a few years back, but matters
have become considerably worse since then. Taking the Ecohouse case as an example, with some 91% of claimants
completely giving up all hope of obtaining redress through the scheme, then justimagine what a severe effect it would have if
the latest draconian SRA proposals were agreed and authorized? The result would perhaps be that 99% of victims of
misconduct would be left uncompensated. The figure of 91% of claimants giving up all hope on the Ecohouse case is totally
unacceptable and is a damaging indictment of the SRA's failure to protect consumers and failure to fulfil its remit under the
Legal Services Act 2007 - a total betrayal of consumers by the body that is purportedly acting in their interests - nothing could
be further from the truth. | would like to think that this is gross incompetence, but by all accounts it appears to be a completely
intentional betrayal.

6. Questions continued

29.16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?
No

30. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?



| am totally opposed to the SRA using someone's wealth as an argument for not compensating claims. It is abundantly clear
that the net effect of this is that the onerous tests applied and onus to provide intrusive personal financial information results in
the most needy victims of misconduct giving up all hope of making a claim against the scheme. Where victims of the
Ecohouse fraud were concerned, many couldn't even afford to scrape together £240 to pay for a group claim against the
SRACF via a solicitor. The scheme is simply not serving the most vulnerable and needy as things stand because the rules
and onus to prove other routes to compensation have been exhausted are simply too onerous, especially to those who have
been left devastated by a solicitor scam. In short the SRACF is a total failure and action needs to be taken to reverse this.

Moreover, it would be considered discriminatory behaviour by the SRA if victims of the same fraud were treated differently
according to their wealth, after suffering a financial loss under identical circumstances due to the dishonesty of the same
solicitor firm. There is no justification for solicitor clients to suffer ANY loss as a result of tainted elements in the solicitor
profession engaging in fraudulent schemes. The SRA's remit is to protect consumers and itis the SRA's responsibility to
ensure that preventative measures, safeguards and routes to redress are in place to guarantee protection and compensation.

The reputation of the SRACF is gaining notoriety for all the wrong reasons - consumers deserve and insist upon the SRA
providing viable fall-back protection without strings attached. Any further demonstration of the SRA's inability to compensate
victims of misconduct will serve to confirm that the SRA is defunct as a regulatory body because it is consistently failing to fulfil
its remit under the Legal Services Act 2007. Instead of introducing yet more destructive change and compromised protection,
the SRA needs to be seen to be unpicking the SRACF rules to make the scheme straightforward to claim from and to restore
any meaningful notion that it offers any degree of viable protection.

Some of the destructive policy changes to the SRACF in recent years resulted in compensation payouts dropping by as much
as 42% in a single year. These destructive changes need to be reversed.

If the SRA fails to take action to restore viable consumer protection, it will inevitably be derided and berated for doing the
complete opposite of its remit under the Legal Services Act 2007.

31.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

Yes

32. Please set out your suggestions and reasons for the change

The SRA need to relax the eligibility criteria to minimize the barriers to victims of misconduct making claims. The SRA's onus
on claimants to demonstrate that other routes to compensation have been exhausted is not acceptable. This imposes yet
more financial loss on those who are already victims of misappropriation - the SRA couldn't be more mercenary in it's
approach ifittried. The SRA agrees the MTC's and PIA's with insurers, so is wholly responsible for the obstacles and lop-
sided arrangements that exist with insurers - arrangements that seriously undermine any possibility of redress for consumers.
The SRA is therefore best placed to tackle an insurer when they refuse to indemnify a solicitor's clients. If insurers are
escaping liability too easily, the SRA needs to tighten up the rules in order to avoid being left with the burden of settling claims
through the SRACF. This is clearly not possible until the SRA can reverse the upward trend in misconduct which has led to an
indemnity crisis in the profession and is understandably preventing new insurance firms from joining the market. The SRA
needs to place more emphasis on preventative measures as well as introducing far harsher penalties for misappropriation of
client funds. e.g. Automatic strike-off, criminal conviction for theft/ fraud, large fines and custodial sentences (especially for
assisting or giving legitimacy to fraudulent schemes). Solicitors are well aware of their actions and the choices they make -
when they choose to betray their clients and misappropriate their funds instead of protecting them, there should be no
mitigating factors permitted when bringing them to account for their treachery. This is the only way to truly resolve the
insurance indemnity crisis. Once the SRA start to bring meaningful prosecutions and penalties, misconduct will decrease, and
the insurance market will become considerably more attractive to new entrants.

33. 18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?
No



34. Please explain why.

Absolutely not. The concept of a maximum payment against the SRACF is obscene. The SRA is attempting to putin place a
similar arrangement to that of aggregation terms in insurance policies which have caused untold uncertainty and ultimately
resultin those that have suffered a loss being left uncompensated (or receiving back a mere fraction of what they have lost).

Aggregation is a complete dog's breakfast and results in years of uncertainty as insurers battle through the courts to be able to
lump several claims into one in order to restrict their liability on a group of claims to the insurance indemnity limit of £3 Million
(or £500,000 if the SRA's new draconian proposal was ever implemented). When all is said and done, the purpose of liability
insurance is to protect consumers, not to permit insurers to escape their obligations to indemnify loss. Who gives a damn
whether the transactions that gave rise to loss are interconnected or interrelated ? Those who have suffered a loss due to
negligent or dishonest acts DESERVE to be compensated, no question.

Itis insanely immoral of the SRA to even suggest this or attempt to implement a similar mechanism to aggregation specific to
the SRACF. This is just another selfish effort by the SRA to reduce its exposure to claims to the detriment of consumers.
Victims of misconduct would undoubtedly lose out if this heinous suggestion was permitted to happen, especially if multiple
victims had been affected by the same act of misconduct through a solicitor firm.

This is a further example of the SRA attempting to further tighten it's rules and reduce payouts from the SRACF when the
scheme is already grossly inadequate in it's existing form.

35. 19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?

No

36. Please explain you answer and any suggestions you have for alternative approaches

Itis the SRA's responsibility to ensure that the compensation scheme is properly funded. The SRA should not be resorting to
interfering with the rules to reduce its exposure to claims (as it has also done in previous policy change implementations).

If the SRACF is coming under increased pressure due to insurers refusing indemnity, then the SRA must rethink the MTC's
and PIA's so that insurers pay a greater proportion of compensation claims.

As mentioned earlier, the solution to the indemnity crisis is to stamp out misconduct and stop regarding solicitors like some
sort of elite sector of society who virtually immune to prosecution despite inflicting loss on their clients. For the SRA to fail to
strike-off solicitors after they have committed fraud defies all comprehension. The SRA is simply maintaining a vicious cycle of
self perpetuating misconduct in the profession when it fails to adequately penalize solicitors on account of its conflicted
position and desire not to allege dishonesty or be subject to a large compensation claim.

7. Questions continued

37.20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

Taking the Ecohouse fraud case as an example. The fraud was so complex that the Metropolitan Police are still struggling to
put the evidence together for CPS after 3.5 years of investigations into the case. When determined professional qualified
solicitors who are motivated by greed and have detailed knowledge and experience of the law decide to abuse their position
and utilize their advantageous experience to exploit weaknesses in the regulatory system in order to perpetrate an immense
fraud which they believe will go undetected, and so present an alternative facade of an investment company that has gotinto
difficulties (much like the SRA Chief Exec did in parliamentary briefings), there is no extent of due diligence that an investor
could possibly or reasonably undertake in order to detect that the scheme might be fraudulent.

A solicitor's client appoints a solicitor to conduct the required due diligence to protect them financially. When the solicitor turns
rogue and are themselves involved in perpetrating a fraud, it is completely unreasonable to suggest that there might be steps
that their client might reasonably take to detect it. This suggestion is preposterous because the solicitor's function is to provide



the required due diligence service for the client, not betray them by lending legitimacy to a fraud. In short it would be
unreasonable to impose ANY onus by a solicitor's client to undertake due diligence which is in all likelihood completely
beyond them, and is hence the reason why they appointed a solicitor in the firstinstance.

38. 21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

No

Please explain your answer

: The SRACF was brought into existence by statute - it was never intended to be discretionary. It is not claimants against the
SRACF that have the wrong impression regarding its use, it is the SRA that has misinterpreted its intended purpose, and as
such, if it fails to provide a legitimate and viable means of assuring fall-back protection, then the SRA is failing in its remit to
protect consumers. The SRA must take responsibility for properly funding the SRACF instead of interfering with the rules of the
scheme in order to lower it's exposure to claims which are part and parcel of it's responsibility to provide protection under the
Legal Services Act 2007. If the SRA cannot provide meaningful protection via the SRACF, it needs to think carefully about how
it can resolve the serious indemnity shortfall when Pllis declined due to acts of solicitor dishonesty. It is not acceptable for the
very worst even that might be imposed on a solicitor's client (misappropriation of their funds) to result in them being left
uncompensated, irrespective of whether fraud was involved or not, and irrespective of the size of the fraud. This is a
conundrum that the SRA has to resolve itself in order to come up with a viable solution. The SRACF is NOT a viable solution -
the SRA must either relax the rules and fund it properly, or come up with a proper solution that doesn't leave thousands of
solicitor clients uncompensated each year.

39. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

Yes

40. Please explain what you think these impacts are

Yes. The SRACF is already discriminating between the most needy and those who have the means to employ a solicitor to
make a claim on their behalf. Should the SRA be permitted to introduce tests for wealth, this will further discriminate against
the most vulnerable and needy because they will simply not have the wherewithal to battle through the SRA's pedantic
questions concerning wealth , or indeed the SRA's tenacious arguments defending against claims. Placing an onus on
claimants to prove other routes to compensation are exhausted is unacceptable and results in further loss and the most needy
giving up any attempt to make a claim because they can't afford a solicitor to prove that other routes to compensation have
been exhausted (or indeed attempt to challenge the insurer for declining indemnity). The SRACF is not fit for purpose as it
stands and is failing those who most need compensation. The SRACF rules are an intentional barrier to put claimants off - this
argument is reinforced by virtue of the fact that 91% of victims of the Ecohouse fraud gave up all hope of making a claim
against the SRACF. That is a shocking and shameful statistic and something that the SRA should feel justifiably ashamed
about.

41.23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?

Better communication with clients using traditional methods (i.e. over the phone) rather than being completely reliant on
electronic communication which is open to interception, infiltration and impersonation. Taking measures to identify clients
over the phone (and for them to identify that they are in fact dealing with their solicitor) at the point that they are submitting
funds will undoubtedly reduce the risk and effects of cybercrime. Sending secure information, such as solicitor's client account
information via the post on headed paper and following up with a courtesy call to confirm that the source of the account
information is legitimate would also undoubtedly help.



Protecting the users of legal services: balancing cost and access to legal

Response ID:86

2. About you

1.
First name(s)

james

2.
Last name

maxey

6.
I am responding..

on behalf of an organisation

7.
On behalf of what type of organisation?

Law firm or other legal services provider

8.
Please enter your organisation's SRA ID (if applicable)

326770

9.
Please enter your organisation's name

express solicitors

10.
Please tick if you are regulated by the SRA

Yes

12.
How should we publish your response?

Please select an option below.

Publish the response with my/our name

3. Consultation questions

13.
1) To what extent do you think the proposed changes to our Pll requirements provide an appropriate minimum level of cover
for a regulated law firm?

Strongly disagree



Please explain your answer
: The public need a consistent min level of cover which should be no lower than present level.

14. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Strongly agree

Please explain your answer

: so long as limitations are clear to this class of clients fairness is achieved. This class of client are able to negotiate cover v
price of service with Law firms.

15.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

Yes

16. 4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?

Strongly agree
Please explain your answer

17.5) Do you think our proposed definition of conveyancing services is appropriate?

Yes

4. Questions continued

18. 6) Do you think there are changes we should be making to our successor practice rules?

Yes

19. Please explain what these are and provide any evidence to support you view

there is no logic in current posistion where eg caseloads are sold perhaps in insolvency process and purchaser firm may be
caught by outdated spr.

20.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?

Neither disagree or agree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

21. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Strongly disagree
Please explain your answer
: vast majority of premium is for first 500k anyway-- pointless exercise in the real world.

22.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Neither disagree or agree



Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

5. Questions continued

23.10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?

Strongly disagree
Please explain your answer
: lower cover to say 500k will make virtually no difference in premium to nearly all start up law firms.

24.11) Are there any positive or negative EDI impacts from the proposed changes to our Pll requirements that you think we
have not identified?

25.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

26.13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Somewhat agree
Please explain your answer

27.14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?

28. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Somewhat disagree
Please explain your answer

6. Questions continued

29. 16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?

No
30. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?

31.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

No

32.18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?



33.19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?

7. Questions continued

34. 20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

35.21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

Yes
Please explain your answer

36. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

37.23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?
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Response ID:197

2. About you

1.
First name(s)

Adrienne

2.
Last name

Edgerley Harris

6.
I am responding..

on behalf of an organisation

7.
On behalf of what type of organisation?

Law society

8.
Please enter the name of the society

Hampshire Incorporated Law Society

9.
How should we publish your response?

Please select an option below.

Publish the response with my/our name

3. Consultation questions

10.
1) To what extent do you think the proposed changes to our Pll requirements provide an appropriate minimum level of cover
for a regulated law firm?

Strongly disagree

Please explain your answer

: Whilst the proposal at first sight appear attractive, we are concerned at the increasing complexity and uncertainty it will
generate both for firms and their clients. We question whether the amount of cover proposed for non-conveyancing firms and
for conveyancing firms is sufficient: in the case of the latter, the majority of properties in London and the South East are well
over the £1m threshold for example. There are also emerging risks such as those shown by the imposition of liability in the
Mishcon de Reya and Owen White & Catlin cases (imposing responsibility for ID checks) and the rising threat and impact of
cyber attack and fraud. These show an increased appetite to hold solicitors liable for loss. To reduce the amount of cover (in
value and/or minimum terms and conditions (MTC) ) at this juncture seems shortsighted. We note at this point also that the
same proposals were put forward and rejected in 2014. This followed adverse feedback on the proposals from the Legal



Services Board and the Council of Mortgage Lenders (CML). We cannot see that the proposal have substantially changed or
that the objections raised then have been in any way addressed. Further, we cannot see that the environment has changed so
much since 2014 that the objections and arguments made can be said to be inapplicable now. This would be a difficult
argument to sustain in any event, bearing in mind the consultation is relying on historic data. We also note that the
consultation refers to the losses being higher for probate and personal injury cases so itis unclear why conveyancing should
be nominated alone to carry higher premiums. The proposal states that conveyancing claims are 51% by value: the proposals
are not a proportionate response to this. Itis hard to see how the proposals will preserve or increase access to justice, uphold
the integrity of the profession or maintain public confidence in the profession- in short, how they will uphold the Principles in
the Handbook. We would like to take this opportunity to advise that since drafting this response, we have read the Law
Society's own response to this consultation. We thoroughly endorse the well presented points that have been made. We also
note that the consultation refers to the losses being higher for probate and personal injury cases so itis unclear why
conveyancing should be nominated alone to carry higher premiums. The proposal states that conveyancing claims are 51%
by value: the proposals are not a proportionate response to this. ltis hard to see how the proposals will preserve or increase
access to justice, uphold the integrity of the profession or maintain public confidence in the profession - in short, how they will
uphold the SRA Principles in the SRA Handbook. We would like to take this opportunity to advise that since drafting this
response we have read the Law Society's own response to this consultation. We thoroughly endorse the well presented
points that have been made.

11. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Strongly disagree

Please explain your answer

: We can see that it might be useful to say larger businesses can afford to pay more. However, even if a clear definition of
these institutions and businesses is attempted, our concern is that it could leave loopholes and that it does not address risk
from legal work. Many entities now do a mix of legal and other work, so some forensic analysis would be required to identify
turnover and risk. In all, it seems a complicated proposal that does not address risk. We doubt that clients, however
commercially aware or sophisticated, will want to analyse a firms insurance cover and therefore the likelihood is that client
protections would be eroded. We also draw your attention to a prior consultation by the SRA on similar proposed changes to
the terms of Pll cover. This did not find favour and was notimplemented. We refer in particular to the response of the Council
of Mortgage Lenders (CML) dated 18 June 2014. The CML against proposals to remove compulsory cover for financial
institutions seeing no reason why corporate clients should be excluded from redress. They also noted that solicitors all owe a
duty of care to their clients and potentially could be left without cover under the former proposal. The CML went on to identify a
list of unintended consequences, which we will not repeat here but are validly made, including the worry that individual
solicitors would have to determine their own level of cover and requirements which may not always be realistic-a view with
which we agree. We cannot see that the situation has altered since to allow any endorsement of this proposal.

12.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

No

13. Please provide an alternative way of drafting the exclusion definition.

Please see comments above. We suggest that the definition is too restrictive- for example, it should include capital values.
Also, is turnover of £2m sufficiently high for the definition of a large institution? Setting it at this level may result in exclusion of
entities that the proposal was notintended to reach with unintended consequences and increased risk to consumers.

14. 4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?

Strongly disagree

Please explain your answer

: We think the impact of this proposal will have the effect of increasing premiums for conveyancing firms and the
consequential increase in the cost of conveyancing services to the consumer. Conveyancing services are very price sensitive



and competitive. Firms may seek to pass on the extra premium to clients. It presents its own risk: (a) we doubt if this could be
done safely, without infringing the Solicitors Accounts Rules (by it's inclusion as a "disbursement") unless some charge is
made instead for professional services in arranging insurance cover; (b) the exira cost s likely to make a quote non-
competitive; and (c) it might be added later and become a "hidden" charge.

15. 5) Do you think our proposed definition of conveyancing services is appropriate?
No

16. Please explain what you think should be an alternative definition.

We are concerned, as already indicated, that conveyancing services should be singled out so we are not keen to propose a
definition. However, we can see the advantage of it covering a wider sphere than just the reserved elements. The suggestion
of adding in businesses with large property interests is interesting but there do not seem to be clear proposals as to how this
would work in practice.

The change in definition may draw in other entities and any impact on mortgage lender panels is not addressed. We agree
that a wider definition is probably advisable, to include for example fraud and errors and omissions in searches. Our concern
is that another definition will lead to confusion: the more carefully itis defined however, the higher the risk that some areas of
"conveyancing" will be left out and therefore excluded. This needs further review.

4. Questions continued

17. 6) Do you think there are changes we should be making to our successor practice rules?

Yes

18. Please explain what these are and provide any evidence to support you view

itis clear that closing a practice presents significant challenges to firms because of the cost of run-off cover and any reduction
would, in principle be welcome provided client protections are preserved. As the period for making a claim is not changing,
we cannot see how the period of run-off can safely be reduced- as is acknowledged in the consultation. We suggest that
further analysis of premiums charged in this area is needed and whether there is any variation when conveyancing services
have been involved. The cost of run off cover is likely to be high on the agenda for negotiations of any merger/ take over talks
so may not present so much of a barrier to exit as indicated in these cases.

19.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?

Strongly disagree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

: Anecdotal feedback suggests that participating insurers are not welcoming the proposed changes. This has been confirmed
by sight of the responses given to this consultation by Aon UK Ltd and JLT. Our own view, which some of them share, is that
we have one, if not the, best MTCs in the world. This sets us at the forefront of professionals and underpins the profession's
integrity. We are concerned at any increase in complexity which changes or variations of the MTCs would bring. We doubt that
the proposals will benefit consumers or make legal services more accessible. It seems right that all solicitor entities should
have the same MTCs. To do otherwise opens the door to individual interpretation of the extent of cover required for a
particular practice (which may be honestly held but incorrect, unrealistic or simply deliberately misinterpreted) and, for the
future, lead to claims that this decision itself was negligent. The suggestion of appointment of a QC to resolve matters seems
to indicate unclear thinking of the impact of the proposals at this stage and will only serve to increase costs.

20. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Strongly disagree
Please explain your answer



: We anticipate that the level of top up insurance required to cover potential claims/ losses will increase. There is no evidence
to suggest that changing the MTC's or level of cover will lead to lower premiums. On the contrary, the evidence appears to
indicate that due to "the date of claim" basis of our policies, the vast majority of firms will need to purchase top up cover which
will be far more expensive than the cover currently available. The proposal form for Pll cover already requires detail of work
areas and enables premiums to be adjusted to the risk posed and our understanding is that this happens. Conversely, we
also cite the example of firm which hold Lexcel accreditation- known to be a reliable risk management tool- who were given to
understand that their premiums would be lower. However, there is no evidence available to suggest that this has occurred.
We cannot see that the proposals necessarily lead to a reduction in risk or to a reduction in premiums. The consultation is
based on historic data (2004-2014) which is therefore far too out of date to form the basis of a forward looking policy. Several
of our members have reported that premiums are in fact increasing (with no underlying substantive changes in areas of work)-
and not just because the insurance premium tax has increased.

21.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Neither disagree or agree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

: As claims are payable against the policy in force at the time of the claim (not when it arose), we consider that there is a risk
of inadequate cover arising if the MTC's are reduced. This of course does not protect the consumer or future-proof the entity
against whom a claim is made, leading to the potential for increased claims on the compensation fund or individual solicitor. It
should be remembered that there is already an adjustment of premiums made by insurers based on the work type proportions
disclosed on the proposal form. We are concerned at the lack of evidence provided to support the changes proposed, despite
this issue being of longstanding.

5. Questions continued

22.10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?

Strongly disagree

Please explain your answer

: There is no substantial evidence to show that the cost of Pll is a barrier to entry. The responses from Aon and JLT to which
we have already referred suggest otherwise. We are unclear as to how this proposition was establishied. Consumers will
expect their professional adviser to be insured adequately and it does not help consumers to have some solicitor entities with
different levels of cover.

23.11) Are there any positive or negative EDI impacts from the proposed changes to our Pll requirements that you think we
have not identified?

Yes

24. Please explain what you think these impacts are

We have answered "yes" to this so that we have the opportunity to make the point that there seems little or no evidence to
support an impact either way. it appears that an assumption has been made that the proposals will benefit BME firms but there
is no evidence provided to substantiate this.

25.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

Unless the SRA is able to highlight a particular problem in practice with the MTC's or an area that is not covered then we
favour leaving them as they are.



It should be borne in mind that cover for Cyber fraud/ attack was reduced significantly in the Pll standard cover a few years
ago and unless this is addressed, we anticipate that many firms will not arrange cover (whether from a cost point of view or
oversight) and this will lead to its own problems in the future.

Some firms now also arrange separate cover for their compliance officers (COLP & COFA) particularly to cover the costs of
dealing with a regulatory hearing and this might be an area that could usefully be included.

26. 13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Strongly disagree

Please explain your answer

: The proposal to identify a payment according to the wealth of an individual seems back to front (in that it does not address
the risk that is covered) and will lead to inconsistent outcomes. It is hard to see how "hardship”, "need" and "deserving" can be
defined or indeed, whether itis relevant in this context. The current proposal undermine in our view the principles of client
protection and trust in the profession.

27.14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?
There may well be room for making changes to make the Fund's operation more consistent but due to the lack of evidence
provided we are not able to consider the detail or impact.

28. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Strongly disagree

Please explain your answer

: Please see our objection to using wealth as a means of deciding a claim. If a solicitor has been dishonest then an
individual, whatever their financial status, should not be declined redress.

6. Questions continued

29.16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?

No

30. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?

We do not support this proposal so have not made any suggestions for alternative measures.

31.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

Yes

32. Please set out your suggestions and reasons for the change

In order to comment, we would have liked to have more data to support the proposals such as the size of claims and the type
of claims that the Compensation Fund has had to meet. Without this, we do not feel able to make any suggestions.

33.18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?

No

34. Please explain why.

We are against the principle of wealth assessment. We do not think that the current evidence supplied is adequate to support
the proposals.



35.19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?

No

36. Please explain you answer and any suggestions you have for alternative approaches

Please see our earlier comments re emerging risk, such as cyber fraud.

7. Questions continued

37.20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

Establishing what is a risky scheme is usually done with hindsight by the SRA, HMRC or other oversight body. Asking the firm
concerned to assess the risk of a scheme for insurance purposes probably is not realistic. However, we firmly believe thatif a
solicitor has acted improperly, the Compensation Fund is there to protect and to provide compensation to the aggrieved
client.The adviser works for the client and any doubts the adviser has at the point of giving advice should be given to the client
then. A firm should be asked about their involvement in advising on "risky" schemes in the Pll proposal form and the premium
can then be adjusted accordingly- albeit retrospectively.

38. 21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

Yes
Please explain your answer
: Anything that aids transparency, without compromising quality and the Principles, is welcome.

39. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

Yes

40. Please explain what you think these impacts are

We have answered "yes" to enable the opportunity to comment. Unfortunately, we do not have enough information/evidence
to comment either way on this.

41.23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?

There may be a requirement for regular cyber awareness training of staff : staff are the strongest but also the weakest link in
falling victim to an attack. However, this is prescriptive and does not fit with the new format of regulation around Principles and
the removal of CPD requirements. An alternative may be for the SRA/TLS to provide guidance on the topic.
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Consultation: Protecting the users of legal services: Balancing cost
and access to legal services

Response by Howden UK Group Limited

Preliminary comments

Increasing access to justice is one of the main drivers for the consultation proposals. The
SRA believes that the changes will achieve premium savings that could be passed on to
consumers. They also argue that lower premiums could remove barriers to entry to the legal
profession and encourage new firms, increasing competition and the opportunity for people
to access more affordable legal services.

Howden does not agree that the changes will result in any meaningful reduction in
premium. We are also concerned that the proposed changes will:

- Compromise public protection

- Compromise the protection of solicitors and law firms.

- Create uncertainty.

- Lead to claims that will not be covered either in whole or in part, compromising the
“solicitor brand” in the legal services market place.

- Increase the incidence of coverage disputes, which will increase costs.

- Create a two tier profession as sophisticated buyers move their business away from
smaller practices that reduce their cover, or are more likely to do so in the future.

- Make the PIl purchase more complex.

We urge caution in relation to the changes that are proposed and remind the SRA that
public protection was the cornerstone of the current arrangements when they were
established in 2000.

Question 1: To what extent do you think the proposed changes to our Pll requirements
provide an appropriate minimum level of cover for a regulated law firm?

Strongly agree
Somewhat agree

Neither disagree or agree
Somewhat disagree
Strongly disagree

Please explain your answer

a) We do not consider that a minimum limit of £500,000 will provide an adequate level of
cover for law firms. Nor will it provide adequate protection for consumers. Based on the
SRA’s own analysis there will inevitably be a gap in cover in relation to a number of
claims. This will leave consumers without the protection they need and undermine



b)

how

confidence and trust in the legal profession generally. It will also put firms at risk of
insolvency when they do not have the resources to meet claims that exceed the cover
they have.

We are also concerned that the potential for a gap in cover has been significantly
understated in the consultation. The SRA’s evidence to support the reduction in limit
comes from claims data that was collected from insurers in 2015. Claims data covering
the ten year period from 2004/5 to 2013/2014 was analysed by a third party and a
report provided to the SRA. As a result of the agreement that was struck with insurers
to provide information, the report is not publicly available and it has not been provided
to insurers either. This is of concern as it means that those with the best experience in
relation to solicitors’ Pll have not been able to test and assess the findings, that are now
relied on by the SRA to support their proposed changes. We have been able to identify a
number of concerns and shortcomings without reference to the raw data or original
report. This leaves us with a question as to the further issues that would be identified
upon analysis of the raw data. The issues we have identified to date are as follows:

i) The SRA’s initial commentary on the report (www.sra.org.uk/sra/news/sra-
update-issue-59-insurance-data.page) stated that 98% of claims were under
£580,000. The consultation document claims that 98% are under £500,000.
There is quite a considerable gap between the two that would be uninsured
for firms that only purchase £500k. We need to understand more about
these figures.

ii) Claims data was not supplied by all insurers involved in solicitors’ Pll in the
2004/5 to 2013/14 years. A separate report issued with the consultation and
completed for the SRA by EPC Ltd entitled “Potential Options for SRA PlI
Requirements” (The EPC report) now tells us that data was provided by
insurers with a total average market share of 74%. We anticipate that the list
of insurers that did not provide data is likely to include those that
experienced significant claims and left the market having suffered an
insolvency-related event. We therefore caution that the claims data is likely
to be considerably under-stated as a result of this.

iii) The SRA has confirmed to us that the data only contains “paid” amounts. It
excludes all reserves that insurers were holding against open matters. This is
a very significant shortcoming in the analysis and in our view the data is
wholly unreliable without the inclusion of the reserve figures. In our
experience insurers take a prudent and measured approach to reserving. It is
critical that these figures are included to properly assess the scope and
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iv)

vi)

vii)

guantum of claims and the real cost of PIl. There is no justification at all for
the failure to include these figures and this must be done before any
decisions are made.

We understand that no allowance has been made for IBNER (incurred but not
enough reserved) in the data analysis. Again this is critical, particularly with
reference to solicitors' professional indemnity which is recognised as being
“long-tail” business in the insurance market. Many notifications develop
slowly and can often sit dormant for some years before action is taken and a
matter pursued. When considering losses in the legal sector, insurers
therefore recognise the importance of an adjustment for IBNER, particularly
with reference to the more recent years. We urge the SRA to engage with
insurers on this issue — particularly those who have been in the market for
some time. They will be able to give the SRA an indication of the extent of the
deficit in their numbers as a result of this issue.

The data covers the period 2004/5 to 2013/14. It is now 2018. The EPC report
tells us that RPl was applied to the figures to update them as at 2016. In the
insurance world it would be claims inflation that is applied. The level of this
varies from insurer to insurer and again we urge the SRA to engage with
insurers on this. It is likely that we will be at least four years on from the
original data collection before any changes are likely to become effective. We
need to understand the impact this has on the potential number of claims
that would fall above the £500,000 threshold.

The last year of the data collection was 2013/14. This was prior to the
development of “Friday afternoon frauds” that have been the source of
considerable loss in the solicitors’ Pll market. In our experience cyber related
frauds of this nature frequently involve sums that are significantly above
£500,000. We believe the claims position could look very different if this
exposure is taken into account. If the SRA intends that this cyber related
exposure should remain covered under the MTCs, then it would be prudent
for higher limits to be maintained.

It is also important to note that the figures focus on the final amounts paid.
Claims are often made for sums that are considerably higher than what they
ultimately conclude at. On this basis there will be significantly more than 2%
of claims where, at least for a period prior to conclusion, solicitors are faced
with the uncertainty, stress and the potential for failure of their business
where there is a risk that part of the claim will not be met.
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viii)  The market reports that there has been an increase in high quantum claims
generally in the last two years. There are significantly more claims above £1m
and more claims that are impacting the excess layer market where rate
increased at the April 2018 renewal. Again this supports the view that limits
should not be reduced.

c) Our final point in relation to this question is to note that even low risk areas of
practice can result in claims of significant quantum and associated claimant costs
which must also be met within the limit of cover. By way of example an aborted jury
trial, or requirement for a re-retrial involving more than one defendant, due to the
negligence of a solicitor for one of the parties could exceed £500,000. Aggregation of
claims can also cause the limit to be exceeded in relation to low risk work.

d) We comment more specifically on our concerns regarding the £1m limit for
conveyancing in our response to question 4 below.

Question 2: To what extent do you agree that our minimum PII requirements do not need to
include cover for financial institutions and other large business clients?

Strongly agree
Somewhat agree

Neither disagree or agree
Somewhat disagree
Strongly disagree

Please explain your answer. Please provide any additional comments on the alternative
option that this could be at the election of the law firm

a) If we review the history of the open market, the most significant issue with regard to
claims by this sector of client is the exposure that insurers had in relation to lender
claims in the buy-to-let market following the recession. Insurers were faced with claims
amounting to millions of pounds despite the fact that poor decisions and practices on
the part of the lenders was a significant contributing factor. Solicitors paid the ultimate
price with an increase in the rates that insurers had to apply to conveyancing work as a
result of those losses. In the Republic of Ireland this situation was met with a permitted
exclusion in the MTCs to remove cover for their equivalent of these claims. In our view
this is the exclusion that should be the subject of the consultation. It does not need to be
broader than that. The ability to exclude claims by financial institutions would help
address a catastrophe in relation to solicitors’ Pll as happened following the last two
property recessions. It would also focus the spotlight on the need for review and reform
of existing conveyancing practices in an effort to reduce claims.
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b) The fact that solicitors’ Pll is written on a “claims made” basis creates a fundamental

d)

e)

issue with reference to this proposed change. Clients will not have certainty. Even if a
firm has cover at the point the work is undertaken, this could change over the course of
the next 15 years during which time a client could potentially make a claim (subject to a
successful date of knowledge argument). At the very least, consideration needs to be
given to a transitional period, so that work undertaken prior to any exclusion being
adopted by a firm remains covered. This issue has not been addressed by the SRA.

We question the assertion that a turnover threshold of £2m would involve businesses
where the individuals involved are sufficiently sophisticated to understand the
definition, implications and operation of the exclusion. In contrast, we maintain that
there will be businesses that fall within the exclusion where the individuals involved will
not fully understand the position, and particularly the impact of the cover being on a
“claims made” basis.

If a claim is subject to the exclusion, this will not necessarily assist the position of the
insurer. While they will not need to meet that claim, they could be faced with providing
the firm with six years of run-off cover, without payment of premium, if the loss causes
the firm to fail.

We also have a concern with the drafting of the proposed exclusion in that it does not
detail when the assessment of turnover is to be made. We address this in question 3
below.

Question 3: Do you think our definition for excluding large financial institutions corporations
and business client is appropriate?

Y/N

If no, please provide an alternative way of drafting the exclusion definition.

a) The definition in the draft MTCs is quite simple and provides as follows:

Any liability of the insurer to indemnify any insured in respect of or in any way in
connection with the provision of services to an insured'’s client if that client's
turnover for its most recent financial year exceeds £2 million.

However there is a significant problem in that the above does not provide a

reference point for the “most recent financial year” —is it the most recent and
complete financial year prior to the claim being made, the original engagement or
the mistake being made? This detail is critical to the drafting of the rule.
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b) There is a one line reference in the consultation document itself (page 38, para 53)

d)

to the assessment being at the time the act giving rise to the claim occurred. This is
not reflected in the draft rule change and is problematic in any event. Firstly, what is
the position in the event of a continuing breach that covers two financial years, with
one year having a turnover above £2m and the other a turnover below £2m?
Likewise if there was more than one head of negligence and each occurred at a
different point in time, then a rather perverse situation could arise whereby cover
will depend upon the particular head of argument that succeeds.

A further problem arises where a client’s turnover in the last financial year is close to
the £2m threshold. Where such a client is mid financial year at the point of
instruction then there will be uncertainty of cover. It will fall to the lottery of what
the final turnover is for that year — or possibly the next depending on when the act
of negligence occurs, if that is the date of assessment.

If the client is a corporate then accounts will be available via Companies House to
verify turnover and whether the insured firm has cover — on whatever the relevant
date is. However, what if the client is a partnership or a sole trader? While they
could be amenable to providing information at the time of engagement, they might
not be inclined to do so when matters have gone wrong and they are making a claim.
They will not be under any obligation to provide information regarding turnover so
that the position regarding cover can be established. They will have an interest in
doing so if a law firm could not meet the claim from its own resources — but that will
not always be the case.
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Question 4: To what extent do you agree that we should introduce a separate component in
our PIl arrangements meaning only firms that need to have cover for conveyancing services
are required to buy this cover?

Strongly agree
Somewhat agree

Neither disagree or agree
Somewhat disagree
Strongly disagree

Please explain your answer

a)

b)

c)

d)

As in the case of the exclusion for financial institutions and business clients, there
are practical difficulties with this proposal. If a firm has undertaken conveyancing in
the past it will need to maintain cover. The consultation paper acknowledges that
the cover would need to continue for a period, but no time frame has been
proposed. In our experience there are many conveyancing claims that take
advantage of the date of knowledge extension under section 14B of the Limitation
Act 1980, subject to the 15 year long stop. If the cover is not maintained for a
significant period, then some claims will be uninsured. There will be cases where
consumers relied on the existence of cover at the time of the transaction, but then
find it does not exists at the point they make a claim. This undermines the whole
concept of public protection. It is inevitable that cases where an innocent consumer
does not receive any redress will also attract media attention and the “solicitor
brand” will be impacted accordingly.

If a claim is subject to the exclusion, this will not necessarily assist the position of the
insurer. While they will not need to meet that claim, they could be faced with
providing the firm with six years of run off cover, without payment of premium, if
the loss causes the firm to fail.

To the extent that claims are not covered by insurance and the firm cannot afford to
pay, then the loss will be picked up by the Compensation Fund. The cost then falls to
the rest of the profession by way of increased contributions to the Fund. Not only
will this additional cost potentially negate premium discounts (if any), but it will also
mean that the rest of the profession is “picking up the tab” for their competitors
who do not maintain appropriate cover.

The table at page 16 of the consultation document suggests that 79 claims will be at
risk if the new limit of £1m is introduced. We challenge this analysis for the following
reasons:



(i) It does not take into account the claims that will not be covered at all, in

circumstances where firms have not opted in and purchased the additional
conveyancing cover.

(ii) As noted above, the data has only been assessed with reference to claim
payments, not reserves. Many of the more recent claims in the 10 year
period (that will reflect increased property values) will have been open and
subject to reserves only. These have not been included. Likewise higher
guantum claims are generally more complex and take longer to settle. Again,
those that were open and reserved at the time of the data collection will not
be included in the numbers.

(iii) We question why the limit has been proposed at £1m. This is out of step with
licensed conveyancers where the minimum limit is £2m, which is a more
appropriate minimum level in our view. The recent cases of Dreamvar and
P&P demonstrate that losses up to the extent of the full value of a property
do happen. Given the level of current property values, a figure of £1m is not
adequate, and this amount must also meet claimant costs.

(iv) We also query whether lenders will consider a limit of £1m to be sufficient.
We cannot find any reference in the consultation document to engagement
with lenders on the issue. We expect they will not be satisfied with a limit of
£1m and will require firms on their panels to purchase a higher limit in any
event. Firms would then be faced with the choice of either purchasing the
additional cover or being removed from lender panels.

(v) As noted in the consultation document, there is a disproportionate level of
claims activity in relation to conveyancing work. This was noted as far back as
the Charles River Report in 2010. It was suggested in the report that the
appropriate response was to undertake a review of the conveyancing
process, to identify and examine the reason for this and consider changes to
address this problem. There are a number of stakeholders who could be
involved in this exercise with the SRA. We query why no action has been
taken on this? Eight years have passed and nothing has been done.

Question 5: Do you think our proposed definition of conveyancing services is appropriate?
Y/N

If no, please explain what you think should be an alternative definition.
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a) We are concerned that the definition of “conveyancing” is likely to lead to coverage
disputes. The proposed definition is very broad and circumstances could arise where
work undertaken in the context of a separate area of practice is classified as a
“conveyancing service”. For example, registering a notice to sever a joint tenancy
would fall within the definition. This is often done in the context of family law work.
It might be that the solicitor registers the notice without clear instructions. They
could then face a claim from their client if the spouse dies with a will leaving their
share of the property to a third party — as opposed to it passing to the client by way
of survivorship. As a family law practice they might not have the cover extension. An
alternative scenario might involve a solicitor involved in bringing bankruptcy
proceedings, who registers a notice to protect the interest of their client who is a
significant creditor. If the solicitor only registers the notice over one property and
overlooks a second, which is sold in the interim and the proceeds dissipated, then
there is a potential issue if they do not have conveyancing cover. These failures
would seem to fall within the definition as currently drafted. We are concerned that
there will be unintended consequences where the firm in question does not
undertake “routine conveyancing”, does not have the extension and does not
appreciate the gap in cover.

b) If this proposal were to proceed, then in our view it would be important for the
definition to be revisited to ensure that cover is preserved where the conveyancing
service is ancillary to other work that is being undertaken.

Question 6: Do you think there are changes we should be making to our successor practice
rules?

Y/N
If yes, please explain what these are and provide any evidence to support you view

a) We disagree with the assertion in the consultation document that the Successor
Practice Rules are “not easy to understand and, depending on their application, can
result in inconsistent outcomes”. In our view, after 18 years, the existing rules are
now well understood and there is considerable expertise within the legal, broking
and insurance market regarding their operation.

b) The rules are detailed — but that is necessary to ensure that all potential scenarios
are covered. Solicitors have the expertise to interpret and apply them and as noted
above, there is a great deal of expertise in the market to assist with this if required.

c) The existing rules ensure that there is no gap in cover when a transition occurs,
whether that is achieved as a result of the application of run off cover or a successor
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taking responsibility for past liabilities. From the perspective of public protection, it
is important that this scenario is maintained.

d) Occasionally disputes arise as to whether or not a firm is a successor. This is dealt
with as a dispute between insurers. In our experience most insurers take a common
sense approach to the resolution of those matters, with a referral to arbitration —
sometimes simply on the papers. We challenge whether any change to the rules
would prevent occasions when this happens. However, it is one area where the SRA
could and should be more active in pressing any reluctant insurers to ensure that the
successor practice position is established as quickly as possible.

e) We are also surprised at the suggestion in the consultation paper that some firms
“structure themselves to avoid becoming a successor practice resulting in a gap in
public protection”. As noted above the rules are structured to avoid this. If there is
no successor then there will be run off cover.

f) Situations can arise where there is more than one successor — but this is unusual.
Where it does happen the rules are clear —all insurers involved are responsible for
meeting the claims. In our experience insurers do co-operate to achieve that end.

Question 7: Do you agree with the approach we are taking to bring the MTCs and the PIA
up to date?

Strongly agree
Somewhat agree

Neither disagree or agree
Somewhat disagree
Strongly disagree

Please explain your answer
Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

a) We agree that it is timely for a review of both the MTCs and PIA to determine if
there are any useful changes that can be made. The difficulty is that while an
amended copy of the MTCs has been provided, there is no corresponding amended
copy of the PIA. It is important that this is made available before any decisions are
taken on the updating of the MTCs to ensure that both documents are aligned.

b) We note that the consultation paper indicates that the SRA proposes to strengthen
its response to firms that do not pay insurance premiums or are dishonest with their
insurers. We consider that greater focus from the SRA in this regard is important.
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c) Of the changes that are proposed to the MTCs, we note with some concern the
deletion of clauses 1.4 to 1.7. It appears that this has been done in an effort to
simplify the wording. We are concerned that there is an issue at 1.3 as the definition
of “insured” needs to be broader to ensure that all relevant individuals in prior or
successor practices are included.

d) At this point it is also appropriate to make some observations regarding the
proposed change to enable defence costs to be subject to an excess and the subject
of a limit:

(i)  Inourview the consultation is somewhat misguided in suggesting that
the current arrangements in relation to defence costs result in claims
being defended unnecessarily, increasing costs for insurers. That is
certainly not our experience. In practice there is a very good level of
co-operation between insurers and the profession with regard to the
defence and settlement of claims. Where that does not happen, many
insurers have a “control clause” in their policy that enables them to
take over and settle a claim.

(i)  While the primary objective of the proposed changes is to lower the
cost of insurance for law firms, this change has the potential to
increase cost for them. There are many occasions where insurers
successfully defend claims and no claim payment is made. Under the
current rules where defence costs cannot be subject to an excess, the
law firm makes no payment at all. If that were to change any potential
premium saving could easily be negated, or exceeded.

(iii)  We expect that insurers will have limited enthusiasm for the proposal
that defence costs can be subject to a limit. If the claim is one that
should be defended, then insurers would want the defence to
continue despite the fact that it has reached the limit of its
responsibility for defence costs. If the insured firm cannot afford to
pay, then the insurer will have to. Discounting premium on one hand
and still paying defence costs on the other, is unlikely to be an
attractive proposition.

Question 8: To what extent do you agree that the changes to our PIl requirements provide
law firms with more flexible options to potentially lower insurance costs?

Strongly agree
Somewhat agree

Neither disagree or agree
Somewhat disagree
Strongly disagree
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Please explain your answer

a)

b)

Reduction in limits:

(i)

(ii)

(iii)

(iv)

We question the impact that the reduction in the limit will have on
premium. It was at the 2005/6 renewal that the limit doubled from £1m
to £2m (or £3m for incorporated practices), however the total market
premium as a percentage of gross fees dropped slightly in that year (refer
Review of Client Financial Protection Arrangements by Charles River
Associates, 2010, Figure 16). The reason for this is that insurers knew the
increased limit would not significantly increase the claims they were
required to meet — the converse is also true. At para 41 of the “Initial
Impact Assessment” the SRA maintains that the premiums increased by
5% when the limit increased as at 2005/6. This is incorrect as confirmed
above.

The SRA needs to engage in discussions with insurers on an individual
basis to achieve a more reliable view as to whether the changes will
reduce premiums. The suggestion in the consultation document ( para 43,
page 30) that premiums could reduce by 9% to 17% is unrealistic. The
reference to one broker advertising a “10% reduction in premiums for
£500k of cover” must be considered with the utmost caution. That was
one voice amidst many who genuinely believe there will be no discernible
change — and certainly not at a level that will enable savings to be passed
on to consumers.

On the SRA’s analysis 98% of claims would still be covered if the proposals
were implemented. From an insurance perspective this means that
broadly the same level of premium will be required to meet claims —
there is limited (if any) margin for discount.

This change also has potential to increase the contributions that solicitors
must make to the Compensation Fund, which will be called upon by
claimants where there is insufficient cover and the firm cannot afford to

pay.

Removal of conveyancing from compulsory cover:

(i)

The consultation document suggests that making conveyancing cover the
subject of a separate endorsement will reduce the premium for those
firms that do not undertake conveyancing work. This indicates a
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(ii)

(i)

(iv)

fundamental misunderstanding of the way that insurers price solicitors’
PIl. Rating models are heavily focused on areas of practice and this is the
reason why every proposal form requires firms to break their work down
by area of practice.

Insurers set their rates for the different areas of practice with reference
to the claims experience they have and expect in that practice area.
Conveyancing therefore carries a high rate, whereas criminal law work
has a very low rate. There is nothing in the proposals that would justify a
change to these models and accordingly it cannot be expected that any
further discounting for firms that do not undertake conveyancing could
realistically be achieved.

There is already a great deal of competition in the insurance market for
those firms that do not have conveyancing exposure and practice in low
risk areas. Properly broked, those firms achieve very competitive prices
already and we do not consider that there is any significant margin for
further reductions amongst this group — and certainly not at a level that
could be passed onto consumers, thereby increasing access to justice.

This exclusion also has potential to increase the contributions that
solicitors must make to the Compensation Fund, which will be called
upon by claimants where there is no cover and the firm cannot afford to

pay.

Exclusion for claims by financial institutions and large businesses:

(i)

(ii)

(iii)

Firstly, this exclusion is not going to be appropriate or relevant to any
firms that undertake conveyancing work and act for lenders (as is the
current norm in any standard residential conveyancing transaction).

Likewise this exclusion is not going to have any impact on other low
risk/domestic areas of practice which generally do not involve this client
base.

In our view insurers will be cautious about permitting this exclusion given
the high risk of firm failure (and 6 years of unpaid run-off cover) in the
event that a firm were to subsequently receive a claim from a client
fitting this criterion.
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d) Allowing defence costs to be the subject of the excess and a limit:

(i) We comment on this issue in response to question 7 (paragraph d) above.
We doubt that this will lower cost for the reasons noted there.

Question 9: Do you agree the proposed level for the cap on cover in run-off provides
adequate protection for the users of legal services whilst balancing the need for premiums to
be more affordable?

Strongly agree
Somewhat agree

Neither disagree or agree
Somewhat disagree
Strongly disagree

Please explain your answer and what evidence you have to support your view, or if you have
a view on an alternative level for the cap.

a)

b)

The rationale for the change is to reduce the cost of run-off that is proving to be a barrier
for some firms (particularly sole practitioners) wishing to close their practice. It is
acknowledged in the consultation document (page 36) that the SRA does “not have
robust data on the total settled claims for individual firms over the six-year run-off
policies”. It is accordingly something of a leap of faith to suggest that this change will
bring about a reduction in premiums. In our experience it is unusual for a firm in run-off
to have total claims activity within six years that exceeds £3m — or £1.5m for firms that
do not undertake conveyancing services. If insurers are likely to be covering the same
level of claims, it is unrealistic to expect that this change will result in run-off premiums
being discounted to a level that would remove the barrier to closure.

The proposed changes to the MTCs suggest that cover for conveyancing services are
excluded unless a firm has obtained an endorsement for cover. However when it comes
to run-off, the proposed wording change to the MTCs provides that both the cover for
conveyancing services and the £3m limit will be automatic if the firm has undertaken
conveyancing work — whatever the terms of their last policy. So, a firm that has paid for
cover based on £500,000 will automatically have £3m if they undertook conveyancing
work historically. We believe insurers are unlikely to be very enthusiastic about reducing
run-off premiums given this scenario.

We agree that run off is proving to be a barrier to closure for some practitioners wishing
to retire. We believe there could be other solutions to this issue, including the possibility
of a capped multiplier for the run off premium. We discuss this further below.
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Question 10: To what extent do you agree that the changes to our PII requirements could
encourage new firms to enter the legal services market increasing choice for users of legal
services?

Strongly agree
Somewhat agree

Neither disagree or agree
Somewhat disagree
Strongly disagree

Please explain your answer

a) The answer to this is directly related to question 8 and the extent to which the
proposals will reduce premiums. As we have explained, we do not agree that the
changes will achieve significant savings, if any at all. In addition the changes will
result in the potential for increased contributions to the Compensation Fund which
will be an added burden for all firms.

b) New start-up firms are priced with reference to the areas of practice they intend to
undertake and also achieve “prior acts” discounting to account for the fact that they
have no prior exposure. There is a great deal of competition in the market for low
risk start-ups where the solicitors involved can demonstrate appropriate levels of
experience and competence. In our view it is unlikely that these premiums can or
would reduce further.

Question 11: Are there any positive or negative EDI impacts from the proposed changes to
our Pl requirements that you think we have not identified?

Y/N
If Yes, please explain what you think these impacts are.

(a) We have nothing new to add here beyond what has already been noted in response
to the other questions.

Question 12: Are there any options for changes to our PIl requirements that we are not
proposing or have not identified that we should consider further? Please explain why and
provide any evidence that supports your view.

(a) We note the concern with reference to run- off cover and agree that the cost of run-
off is a barrier to closure in many cases. We believe that there needs to be more
discussion between the SRA, insurers, brokers and the Law Society, to canvass
options to address this issue.

(b) Part of the reason the run-off cover is so high is that insurers have to provide the
cover even where the premium is not paid and accordingly they need to make
provision to cover what can be quite high levels of bad debt. If there were an option
whereby they only provided cover in cases where premium was paid, then that could
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be an incentive for the market to agree a cap on the multiplier for run-off premiums.
To ensure an element of public protection and limit the transfer of losses to the
Compensation Fund, there could be an additional arrangement whereby the
Compensation Fund had the option of paying the run-off premium where it would
otherwise be required to meet the claim. While this is not a perfect solution, it
would achieve some sharing of run-off losses and reduce premiums.

Question 13: To what extent do you agree that the proposed changes to the Compensation
Fund would clarify its purpose as a targeted hardship fund protecting the vulnerable that
need and deserve it the in most?

Strongly agree
Somewhat agree

Neither disagree or agree
Somewhat disagree
Strongly disagree

Please explain your answer

a) We will make limited comments in relation to the issues relating to the
Compensation Fund on the basis that we consider that this is largely an issue for the
profession.

b) We agree that it is timely for the Compensation Fund to be reviewed and that this
should be done alongside changes to PII.

c) We agree that there are some obvious changes that should be made to ensure that it
is operating as a fund of last resort to address consumer loss that is clearly defined.
However even with some or all of the changes proposed, to the extent that claims
are excluded as a result of changes to Pll arrangements, there will inevitably be
increased recourse and pressure on the Compensation Fund

Question 14: Are there any options for changes to how we manage the Compensation Fund
that we have not identified that we should consider further?
Please explain why and provide any evidence that supports your

a) We have nothing further to add here.

Question 15: To what extent do you agree that we should exclude applications from people
living in wealthy households?

Strongly agree
Somewhat agree

Neither disagree or agree
Somewhat disagree
Strongly disagree

Please explain your answer
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a) There is no evidence to suggest what (if any) impact this change would have as we
do not know the extent to which applications have been received from applicants in
this wealth bracket historically. Does the SRA have this information? If a consumer
has genuinely suffered loss, we also query why their ability to recover should be
based on their own financial position.

b) The consultation document suggests there is a concern that the Fund could be
impacted by claims for loss arising from failed investment schemes where solicitors
were involved. Given that this seems to be the real concern, then the more
transparent and clear approach would be to consider excluding or limiting claims
arising from that activity, which could be clearly defined.

Question 16: Do you think our proposed measure of wealth and threshold for excluding
these applications is appropriate?

Y/N

If no, do you have any suggestions for an alternative measure of wealth and or at what level
the threshold should be set?

a) Inourview there are difficulties with the proposed test to limit recourse to applicants
with a net household financial wealth of less than £250,000 including the following:

(i) Inconsistencies and unfairness will inevitably arise at the definitional
boundaries. Take for example the situation where an applicant is
excluded from recovering up to £500,000 because their financial
wealth exceeds the threshold by say £10,000 whereas an applicant
£10,000 under the limit could recover £500,000.

(ii) Eligibility will also be impacted by the way an applicant arranges their
affairs as opposed to a consideration of overall wealth. For example
applicants who arrange their affairs to achieve financial wealth will be
excluded where it exceeds £250k, whereas another applicant who has
substantially more in terms of property and physical assets, but less in
terms of financial wealth could make a claim.

b) As noted in our response above, it seems that the real concern here is the impact of
losses arising from failed investment schemes and in our view that is the issue that
should be addressed.

Question 17: Do you think we should be making any other changes to eligibility and/or the
circumstances where we would make a payment?

Y/N
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If yes, please set out your suggestions and reasons for the change

a) We have nothing to add to this issue and defer to the profession on this.
Question 18: Do you think we have set out the right approach for assessing when a
maximum payment has been reached?
Y/N

If no, please explain why.

Question 19: Do you think the current formula remains a fair way to apportion the costs of
maintaining the Compensation Fund?

YIN

If no, please explain your answer and any suggestions you have for alternative approaches.
a) We offer no view here as we consider this to be an issue for the profession.

Question 20: What steps do you think might be reasonable for someone to take to
investigate a scheme/transaction before committing money to it and that it is genuine?

a) To the extent that cover is dependent upon inquiry and investigation then cover
becomes vague and uncertain and there is additional time and cost involved in
making an assessment of what was done.

b) In our view it is preferable to have a more straight-forward approach, such as an
exclusion or limit for certain activities.

Question 21: Do you think setting out clear Guiding Principles in the rules or as guidance
could make the purpose and scope of the Fund and how we make decisions clearer to users
of legal services and their advisors?

Y/N

Please explain your answer

a) Yes. Clear rules and guidance will always assist.

Question 22: Are there any positive or negative EDI impacts from the proposed changes to
the Compensation Fund that you do not think we have identified?

Y/N



how

If Yes, please explain what you think these impacts are

Question 23: Can you suggest any other approaches or strategies that the SRA might adopt
to prevent firms being victims of cybercrime attacks?

a) First and foremost it is disappointing that the present consultation has not taken the
opportunity to consider the appropriateness of compulsory cover for cybercrime.
We make the following points:

(i) There has been much discussion in recent years that losses on the
client account as a result of cybercrime should not fall to the Pl
policy. These losses should be covered by a cyber policy.

(ii) Solicitors hold considerable amount of personal data and GDPR
highlights the importance of ensuring that data is kept safe. Cyber
cover has now become as important as Pll and as a regulator the SRA
should be consulting on this, with a view to requiring firms to have an
appropriate level of cover — which would include cover to respond to
cyber attacks on the client account.

c) Interms of risk management we consider that the SRA, Law Society and insurers have
done a great deal of work to inform and assist firms in relation to the issue of
cybercrime. The issue will continue to evolve and it is important that guidance and risk
alerts continue to be issued as the modus operandi of those involved in this activity
changes.

d) Most of the cybercrime we have seen targets funds related to conveyancing
transactions. This is yet another reason for the conveyancing process to be the subject
of a complete review as we have noted earlier in this document.

Jenny Screech
Legal Professions Consultant
Howden (UK) Group Limited
14 June 2018



Protecting the users of legal services: balancing cost and access to legal

Response ID:75

2. About you

1.
First name(s)

lan

2.
Last name

Newbery

6.
I am responding..

on behalf of an organisation

7.
On behalf of what type of organisation?

Law firm or other legal services provider

8.
Please enter your organisation's SRA ID (if applicable)

71887

9.
Please enter your organisation's name

lan Newbery & Co

10.
Please tick if you are regulated by the SRA

Yes

12.
How should we publish your response?

Please select an option below.

Publish the response with my/our name

3. Consultation questions

13.
1) To what extent do you think the proposed changes to our Pll requirements provide an appropriate minimum level of cover
for a regulated law firm?

Strongly disagree



Please explain your answer

: I strongly doubt that the reduction in level of cover will resultin any or any meaningful reduction in the premiums charged.
On the contrary, the basic cover will cost about the same. It reputedly embraces 98% of claims so why would the cost go
down? Restoring ones cover to a higher level will then cost more.

14. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Strongly disagree
Please explain your answer
: The brand of "solicitor" will be undermined if all clients can not expect the same level of protection.

15.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

No

16. Please provide an alternative way of drafting the exclusion definition.

Justdo not go there.

17.4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?

Strongly disagree
Please explain your answer
: If you start to "pick apart”" insurance cover the cost will go up, and the risk of default increase.

18. 5) Do you think our proposed definition of conveyancing services is appropriate?

4. Questions continued

19. 6) Do you think there are changes we should be making to our successor practice rules?

Yes

20. Please explain what these are and provide any evidence to support you view

Abolish the Successor Practice concept, and require the "target" firm to obtain run off cover.

21.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?

Neither disagree or agree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

: You have failed to adequately explain your proposals

22. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Strongly disagree

Please explain your answer

: Insurers will expect to make the same income, no matter what the level of cover. Any additional cover will then be charged
as an extra. The cost will go up.



23.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Neither disagree or agree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

: Ifitis costing £7million a year to meet the problem of firms closing improperly then it begs the question of whether that

money could be better spent on enabling firms to close properly. Such a sum would fund hundreds if not thousands of run off
policies. Firms could be given support, guidance, and a financial incentive to close down in an orderly way.

5. Questions continued

24.10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?
Somewhat disagree
Please explain your answer
: I doubt that the level of premiums will fall, but they will probably rise, so there is no reason to expect that this will encourage
more new firms.

25.11) Are there any positive or negative EDI impacts from the proposed changes to our Pll requirements that you think we
have not identified?

No

26.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

27.13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Neither disagree or agree
Please explain your answer

28. 14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?

29. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Strongly disagree
Please explain your answer
: You will undermine the standing of solicitors if not all clients are treated equally

6. Questions continued

30. 16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?
No

31. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?



No. Do not go there

32.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

No

33.18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?
No

34. Please explain why.

Reducing the level of compensation available is an arbitrary step which could severely disadvantage some indues

35.19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?

Yes

7. Questions continued

36. 20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

Any individual should act with prudence. The greater the sum being committed the greater the level of investigation one
should undertake, and a very high level of investigation is necessary when committing a substantial sum of money to any
transaction.

37.21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

Yes
Please explain your answer
: Clarity is always to be sought.

38. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

No

39. 23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?

There are two different types of fraud to consider.

1) The "intercepted" email giving bogus bank details. This can only be tackled by stressing the correct procedures to follow so
that the bank details are always properly verified.

2) the bogus firm/bogus seller fraud. Here the client will have a large part to play, having presumably met with the buyer/seller
and satisfied themselves that they were genuine. Their solicitor is extremely unlikely to meet the other party. It should be
permissible to have an exclusion clause/standard term to throw the onus onto the client to ensure that the other party was
genuine.
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Summary

The Institute of Legacy Management (ILM) is the professional body for legacy professionals — those
responsible for the sensitive and successful administration of donors’ final gifts to charitable
organisations. Our members deal with others using legal services on a daily basis as well as accessing legal
services themselves. We are uniquely positioned therefore to provide insight into the issues on which the
Solicitors Regulation Authority is currently seeking input via your consultation on protecting the users of
legal services: balancing cost and access to legal services.

We are concerned that charities do not fall within the terms of the proposed narrowed eligibility of
“those...that need and deserve the most protection”. Given that charities work with some of the most
vulnerable in society, any lack of protection will, by default, fall on them. Additionally, given the large
estates which many charities are fortunate enough to benefit from and which their work relies upon, the
reduced cover of only £500,000 could impact them disproportionately.

Other issues

The desired reduction in solicitors’ fees and therefore increased accessibility of legal services is reliant
upon the solicitor / firms passing on the reduced overheads in their hourly rate. Without a requirement
to do so, and with your own consultation stating that you do not expect solicitors to simply reduce their
charges, these changes could simply endanger some regular legal service users without benefit to anyone
else.



About the Institute of Legacy Management

The Institute of Legacy Management (ILM) www.legacymanagement.org.uk is the membership body for
legacy professionals — those responsible for the successful and sensitive administration of donors’ final
gifts to charitable organisations.

The Institute was established in 1999 to provide individual legacy professionals with a network of support
and dedicated training services. Today it represents and supports more than 600 individuals, working in
over 350 charities, not-for-profit organisations and associated professions.

Across the sector, legacy professionals are responsible for over £2.8bn (1) of charitable income each year
—income that many charitable organisations rely on for their survival. They are proud to do the work they
do, they know they are representing a person’s final wishes, and they conduct their work with great skill
and compassion.

Ultimately ILM seeks to ensure that every donor’s charitable legacy achieves its greatest potential. In
working towards that goal, the Institute partners with a range of companies and professional bodies to
ensure the legal environment supports and promotes charity legacy giving, and to offer members
additional support, information and collaboration opportunities.

We are proud to:

e Act as a crucial network uniting legacy professionals across the UK

e Provide dedicated training services to maintain and improve practices across the profession

e Work with probate professionals and other service providers to improve and strengthen the
legacy management process from start to finish

e Maintain and deliver information about the legacy management profession to the wider
community

e Help define and share the highest professional standards for legacy management

Our vision

Ensuring every generous donors’ final wishes achieve their greatest potential.

Our mission

e To support our members in the delivery of professional, proactive and sensitive legacy case
management.

e To champion the interests of donors, members and charities to optimise the impact of legacy
gifts.

e To drive professional standards and benchmark performance in legacy giving.

(1) Legacy Foresight — Legacy Giving 2017 report


http://www.legacymanagement.org.uk/

A unique perspective

As the professional body for charity legacy professionals, ILM is uniquely placed to provide insight into
the issues on which the SRA is currently seeking input.

Our members are and deal with others accessing legal services on a daily basis. As a body — given their
professional knowledge and experience, and number of estates they are involved in the administration of
—they are uniquely exposed to the issues arising.

In 2015, 6 in every 100 deaths (36,080 estates) resulted in a gift to charity. (2)
On average (mean), each ILM member has an ongoing workload of 187 cases (3)

How long have you worked in legacy
administration?

Less than 1 year = 7%
1-2 years = 7%

2-3 years = 12%

3-5 years = 20%

5-10 years = 23%

10+ years = 32%

What is your organisation’s
annual legacy income?

Less than £20,000 = 1%
£20,000 - £400.000 = 5%
£400,000 - £1m = 12%
£1m - £8m =37%

£8m - £20m = 12%

Over £20m = 32%

What % of your time is spent on legacy
administration?

Less than 20% = 17%
20-50% = 14%

50 -70% = 16%
70-90% = 18%
100% = 35%

Do you hold a legal or other professional
gualification?

Yes — 64%
No —36%

(Data from 2017-member engagement survey)

Mindful of the proposals contained in the SRA’s consultation

e Reducing the claims limit

e Having a higher level for conveyancing

e  Flexibility around who the cover should protect

e Make changes to run-off

ILM members are keen to help ensure that any changes continue to protect those accessing legal
services and that the appropriate safeguards remain in place to ensure testators, and their often-
generous final wishes, continue to achieve their greatest potential.

(2) Smee and Ford, 2015 market analysis
(3) ILM member survey 2017




Methodology

The ILM has encouraged member organisations to engage with the consultation, consider the implications
of the proposals and to submit responses on behalf of their organisations.

We have also discussed this at an organisational level in the hope of best reflecting the views of our
members, many of whom will not be able to respond to the consultation.

Pl

Question 1: To what extent do you think the proposed changes to our Pll requirements provide an
appropriate minimum level of cover for a regulated law firm?

Strongly disagree

Whilst the proposals seem to benefit firms and cover 98% of claims, we are concerned that charities
often benefit from very large estates where the potential for loss to the estate and therefore the
beneficiaries, can far exceed £500,000. How would this additional loss be compensated?

Question 2: To what extent do you agree that our minimum PIl requirements do not need to include
cover for financial institutions and other large business clients?

Strongly disagree

We are very concerned with the proposal that minimum PIl requirements do not need to include cover
for other large business clients which may, by default, include charities. Whilst they may raise millions
of pounds in donations or by other means, since charities exist for the public good and are non-profit
making organisations, their funds are committed as soon as they are raised, and reserves are held in
accordance with charity law. They are not businesses generating dividends for shareholders, but vital
monies to fund often lifesaving work.

The proposal that this could be an election of the law firm depends upon both the business ethics and
risk aversion of the firm in question and cannot guarantee security to the charity client in accessing legal
services.

Question 3: Do you think our definition for excluding large financial institutions corporations and
business client is appropriate?

NO

As previously stated, whatever level of income is generated by a charity, this is directed towards its
charitable objectives and not to shareholders. To exclude such non-profit organisations from protection
unjustly exposes not only the charity itself, but its employees and volunteers and ultimately its service
users or charitable objectives.







Compensation Fund

Question 13: To what extent do you agree that the proposed changes to the Compensation Fund
would clarify its purpose as a targeted hardship fund protecting the vulnerable that need and deserve
it those in most?

Strongly disagree

1. We are very concerned with the proposal to narrow eligibility for claims on the Compensation
Fund. Whilst they may raise millions of pounds in donations or by other means, since charities
exist for the public good and are non-profit making organisations, their funds are committed as
soon as they are raised, and reserves are held in accordance with charity law. The removal of
large charities from eligibility for the Compensation Fund misaligns them with commercial
enterprises generating income for their shareholders, instead of non-profit making organisations
whose income is immediately spent on furthering its charitable objectives, often helping those
in hardship themselves.

Notwithstanding the proposed ineligibility, a loss of significant income for a charity, which would
also be very unlikely to engage in one of the “high return dubious schemes” mentioned in the
consultation document and therefore likely only arise through negligence or other by the
solicitor, would result in hardship not just for the charity as an organisation, but its employees
and ultimately its service users or charitable objectives.

2. Asnoted above regarding Pll, we are concerned that charities often benefit from very large
estates where the potential for loss to the estate and therefore the beneficiaries, can far exceed
£500,000. How would this additional loss be compensated?

Question 18: Do you think we have set out the right approach for assessing when a maximum
payment has been reached?

NO

There appears to be a clear inequity of approach towards clients suffering the same loss, based on the
number of retainers used as opposed to actual loss suffered.

This would clearly impact charities who might jointly instruct a solicitor to act on their behalf in an
estate, or indeed lay executors within an estate which is defrauded. Either way, the donor’s intentions
to benefit others is thwarted by the actions of the solicitors and again by the Compensation Fund.




Dubious Investment Schemes

Question 20: What steps do you think might be reasonable for someone to take to investigate a
scheme/transaction before committing money to it and that it is genuine?

Under the Trustee Act 2000, there is a statutory duty of care placed upon trustees, such that they must
exercise skill and care as is reasonable given the circumstances and the knowledge and experience of
the trustee. There is the additional duty to obtain and consider proper advice where necessary.

In the scenario of a charity (or charities) being a beneficiary under a reversionary trust, we would expect
the trustee (normally the executor of the estate) to obtain professional advice as to how to invest the
funds. In this instance, it is reasonable for the trustee to rely on the expertise of the solicitor /
accountant who holds themselves out as an expert in this field, subject to a routine check of credentials.
It should not be expected for a lay executor to undertake intensive research around products
recommended to them by a professional unless the product is sufficiently new or risky to warrant
additional checks.

Other Issues

With affordability recognised as a major barrier to accessing legal services, the desired outcome of lower
solicitors’ fees being levied due to reduced overheads relies upon the solicitor / firm passing on these
savings to clients. Without any requirement to do so, and with many solicitors viewing conveyancing
and will writing as loss-leaders, we are concerned that the desired benefits will not be realised.
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3. Consultation questions

10.
1) To what extent do you think the proposed changes to our Pll requirements provide an appropriate minimum level of cover
for a regulated law firm?

Somewhat agree

Please explain your answer

: Given that the cover provided via the solicitors MTC is as broad as the Pll requirements of any of the other professional
bodies, lowering the minimum level of cover requires careful consideration. In the current climate, some may view the
proposed minimum cover allowing for £500,000 per claim to be too small and see £1m as more appropriate. If the threshold is
set too low, there would be obvious concerns should insured firms need to make up a potential shortfall. However, we
acknowledge thatitis a minimum only and insurers will tailor their products to the requirements of specific firms, many of
whom may wish to purchase more than the required minimum. This also applies to the provision of defence costs. Moreover,
insurers strongly support the increased flexibility in the approach taken by the SRA and so, in principle, see value in reducing
the minimum level of cover required.



11. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Strongly agree

Please explain your answer

: The minimum Pl requirements are, principally and rightly, in place to protect the public. Broadly speaking, financial
institutions and larger firms should be suitably capitalised and sophisticated to manage their own risks, without the need for
compulsory requirements. Thus, we agree that the SRA's more targeted approach based on proportionality principles is
suitable. In terms of the whether these rules should be adopted as a permitted exclusion, we have no fundamental concerns
in this regard and the flexibility inherent in an elective approach is in keeping with the overall approach of the SRA in these
proposals.

12.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

Yes

13. 4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?

Strongly agree

Please explain your answer

: Comment to Q3 abovew: We note that there are established definitions in place at both the EU and FCA level and these
would usually also include some element of employee head count and/or capital assets. The £2m threshold is one that, under
these criteria, may be deemed a small or micro-business, rather than a large corporation. That said, as insurers, we are
probably not best placed to comment on whether a turnover-only test, and with a trigger of £2m, is most suitable. We would
also make a point on the drafting of the MTCs in that paragraph 6.3 refers to a ‘client's turnover for its most recent financial
year exceeds £2 million', which is likely different to the trigger outlined in the consultation paper, namely 'in the financial year
at the time the act giving rise to the claim occurred'. Comment on Q4: This would allow insurers, whom do not wish to cover
conveyancing exposure, to have certainty over this issue. It is also proportionate in application and approach. However, itis
important for insurers that contractual remedies can be applied and enforced in respect of conveyancing exclusion clauses.
So , for example, if an insured states in a proposal form that they do not provide conveyancing services but actually already
do, or commences such services without notifying the insurer, or have historically provided such services (though no longer
do) and do not disclose it, then the exclusion applies. Though we are on balance comfortable with making the conveyancing
distinction, we recognise that it may be more complicated when considering that the MTCs provide cover not just for the firm
but also its individual current and former employers and principals. The issue of insureds being a successor practice is also
an important factor.

14. 5) Do you think our proposed definition of conveyancing services is appropriate?

Yes

4. Questions continued

15. 6) Do you think there are changes we should be making to our successor practice rules?

Yes

16. Please explain what these are and provide any evidence to support you view

As a general point, we think successor practice rules should be reviewed and simplified. That said, legal practitioners are
better positioned to answer this question in more detail.

17.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?
Strongly agree



Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

: We support the stated rationale towards updating the MTCs and the PIA.

18. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Strongly agree

Please explain your answer

: We agree with the general premise that there is a potential for lower insurance costs. However, these changes will only
have an effect on a relatively small number of specialist firms and would be applied differently to those firms dependent upon
their individual risk profile. More generally, we note that, as most claims are below £500,000 in value, the limitation in cover to
this amount would have relatively little impact in reducing the financial exposure of the insurer. Moreover, insurers already
have sophisticated processes in place to assess and price firm's potential exposures. Ultimately, there are many factors that
are critical to the insurer pricing a risk, in much the same way as solicitor firms develop their own pricing model and, in this
regard, we note that the SRA specifically highlights that there may be valid reasons why the (perceived) lower insurance costs
may not be passed on to clients of the firm.

19.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Neither disagree or agree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

: The lack of robust, detailed claims data in this area make it difficult to provide in-depth comments on 'adequate protection'.
So, we have no substantive comments to make on the proposals, except to provide an overall view that the proposed caps will
likely have relatively little impact on run-off premium levels. Insurers need to factor in those that have paid and those that have
not paid the relevant premium.

5. Questions continued

20. 10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?

Somewhat agree
Please explain your answer
: In our view, this would apply to specialist practice areas only.

21.11) Are there any positive or negative EDIl impacts from the proposed changes to our Pll requirements that you think we
have not identified?

No

22.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

We have noted that the reductions in scope and increased flexibility of the proposals may attract new insurers to certain
sectors of the solicitors market. With that in mind, we feel that consideration should be given to developing rating criteria for
participating insurers. Such a regime is in place in other, comparable professions (such as contained in the RICS
requirements) and would recognise the continuing concerns surrounding the use of unrated insurers and potential
consequences where they go insolvent.



23. 13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Neither disagree or agree

Please explain your answer

: The questions on the compensation fund are less applicable to ourselves as a trade assosiction and our member
companies. As such, we have limited our answers to the questions on PII.

24. 14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?

The questions on the compensation fund are less applicable to ourselves as a trade assosiction and our member companies.
As such, we have limited our answers to the questions on PILI.

25. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Neither disagree or agree

Please explain your answer

: The questions on the compensation fund are less applicable to ourselves as a trade assosiction and our member
companies. As such, we have limited our answers to the questions on PII.

6. Questions continued

26. 16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?

No

27. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?

The questions on the compensation fund are less applicable to ourselves as a trade assosiction and our member companies.
As such, we have limited our answers to the questions on PII.

28.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

No

29. 18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?

No

30. Please explain why.

The questions on the compensation fund are less applicable to ourselves as a trade assosiction and our member companies.
As such, we have limited our answers to the questions on PII.

31.19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?

No

32. Please explain you answer and any suggestions you have for alternative approaches

The questions on the compensation fund are less applicable to ourselves as a trade assosiction and our member companies.
As such, we have limited our answers to the questions on PII.

7. Questions continued




33. 20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

The questions on the compensation fund are less applicable to ourselves as a trade assosiction and our member companies.
As such, we have limited our answers to the questions on PII.

34. 21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?
No
Please explain your answer
: The questions on the compensation fund are less applicable to ourselves as a trade assosiction and our member
companies. As such, we have limited our answers to the questions on PII.

35. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

No

36. 23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?

The questions on the compensation fund are less applicable to ourselves as a trade assosiction and our member companies.
As such, we have limited our answers to the questions on PII.
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3. Consultation questions

9.
1) To what extent do you think the proposed changes to our Pll requirements provide an appropriate minimum level of cover
for a regulated law firm?

Strongly disagree

Please explain your answer

: The current Pll arrangements have worked well. Most firms now experience a renewal that is a simple, straightforward
process and are benefiting from a competitive marketplace. It is our considered opinion that the proposed changes to the PlII
Minimum Terms will not provide an appropriate level of cover for SRA regulated law firms. We consider that the proposed
reduction in the minimum limit to £500,000 but £1,000,000 for conveyancing work presents additional risk to the users of legal
services and may in factincrease the complexity of the renewal process and potentially increase the cost to the vast majority
of law firms. We believe these proposed changes to be unnecessary at this time. 1.1 Validity of Data The LSB's decision to
reject the SRA's 2014 consultation was largely premised on the SRA's lack of data to support such a change at that time. The
SRA now state in Section 95 of the consultation document that they have a "comprehensive evidence base" to support their
reforms. We question whether this evidence is comprehensive for the following reasons: « The data used to inform the
consultation may not reflect the true position for the period 2004 to 2014 inclusive as it does notinclude data from insurers
that have left the market. These insurers represented 26% market share over this period. Many collapsed under the weight of
Pll claims on their solicitors' book (the demographic of which would have included many firms that would have considered
reducing their limit). There can be no certainty that had the data from these insurers been included that the outcome may not



have been different particularly as these insurers tended to write higher risk firms. « The data does not include many of the
'Friday Afternoon' fraud claims as the majority occurred after the end of this period and many of these were for sums
significantly in excess of £500,000 and some exceeded £1,000,000. « The data only reflects paid claims and does notinclude
reserves that can be considerable and may have reached a significant settlement outside the dates analysed. « Even if we
accept that the data accurately demonstrates that 98% by number of claims fall within the proposed £500,000 limit the data is
also clear in that by value only 53% of claims would have been met. » The SRA's own commissioned report from EPC (section
1.3. claims data) states that ... "Overall, therefore it is important to recognise that the data represents only a portion of the true
value of claims over the period." Furthermore it states "Non-responding insurers may have a different claims experience to
those insurers that did respond to the survey. In particular, some insurers who did not respond were particularly focussed on
small. Hence the overall data will therefore understate the proportion of claims that typically arise with small firms..." It is these
small firms that are likely to reduce their cover should the changes be adopted. « The SRA's own presentation "Reflecting on
Solicitors Professional Indemnity insurance (PIl): market trends and analysis of historic claims data" by Crispin Passmore
states on the slide headed "What data did we receive?" —" No one should rely on this analysis for any commercial,
purchasing or other decision - itis only to aid discussion about role of Pll in the legal services market" We do not feel that
given the above weaknesses in the data analysed the data could under any circumstance be deemed to be "comprehensive”.
1.2 Client Account considerations The amount held in client account has to be a serious consideration when deciding upon
an appropriate indemnity limit. It is clear that those engaged in conveyancing regularly hold amounts well in excess of
£1,000,000. Firms engaged in this area often hold substantial sums in client account for relatively long periods of time with the
associated exposure to the risk of fraud on client account. The SRA in the consultation states 'We do not think it is appropriate
at this point to exclude this risk from being covered by Pll policies. These crimes, especially in relation to conveyancing
transactions, can cause large sums of money to be lost. The risk to an individual or family of the loss of such money is
particularly damaging...... 'Reducing the compulsory indemnity limit may be limiting cover for cyber claims which is counter to
the SRA's stated objectives. 1.3 Code of Conduct Outcome 7.3 — Buying an appropriate level of cover Of course firms will still
be required to purchase a limit of indemnity appropriate to their business (Outcome 7.13). From our data itis clear that the
majority of firms will now have to buy top up cover to fill the gap established by the proposed reductions and exclusions in the
current Minimum Terms. This will increase the complexity of the renewal process for most and may result in increased costs
for the majority of purchasers. The Council for Licenced Conveyancers (CLC) has assessed that the appropriate minimum
limit for firms which they regulate is £2 million each and every claim. The SRA states that they will take a robust stance on
ensuring firms buy the correct cover. For example they will be able to monitor whether or not firms are purchasing
conveyancing cover by comparing land registry returns with their records on which firms have bought conveyancing cover. 1.4
Aggregation There is a further risk that we do not believe has been identified in the report by EPC on the data collected by
SRA as follows. ltis the case thatthe MTCs currently contain an aggregation clause and we see no evidence that this will
change. With the current levels of minimum limit the number of times that insurers have sought to apply this is very low. With
the lower limits proposed the number of times when it will be to the benefit of insurers to apply this clause is likely to increase.
This will be a risk to both the public and a risk to effective regulation as in these circumstances it is likely that a firm may be
underinsured and forced into disorderly closure. This increased risk is likely to increase the number of occasions that the SRA
are required to intervene thereby further increasing the cost of regulation.

10. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Strongly disagree

Please explain your answer

: The proposal to remove cover for Financial Institutions and other large business clients will have wide ranging
consequences. Given that the majority of firms who conduct conveyancing work also act for Lenders then firms engaged in
conveyancing would need to buy Financial Institutions and large business cover back. Equally any firm that historically did
work for Financial Institutions is going to need to purchase their current level of cover in order to continue to protect the client
as per their original engagement document. They would need to do this even though they may no longer conduct this work. It
must then also be remembered that as the cover would not be prescribed by MTCs (above the £500,000 or £1,000,000 limit
the extent of the cover could be reduced. For example the "top-up” required to get back to the original £2m or £3m cover could
be restricted to negligence claims only and so breach of Trust claims might not be covered. As the policy is claims made itis
possible that firms who conducted work for lenders in the knowledge that they had cover might find themselves uninsured.
Whilst this would not impact directly on individual consumer claims it would probably lead to the failure of the firm increasing



regulatory risk and impacting on all of those consumers for whom the firm was working at the time. In respect of the exclusion
of claims brought by businesses with a turnover of more than £2,000,000 similar considerations apply. Having spoken to a
number of clients, the majority of firms would not be able to identify those clients for whom they have previously done work
with a turnover of more than £2,000,000 at the time the work was done. Thus every firm that has ever done commercial work
in the past where a claim would still be possible would need to purchase cover for Financial Institutions and large business
clients. Itis also doubtful that those firms who have not and will not work for these clients and so do not need the cover will
benefit from a reduction in premium by the removal of such cover as this fact would already be taken into consideration when
an insurer makes their decision on premium quoted. There is also a regulatory risk as some firms may not have purchased
cover as they were unaware that they needed to. Any claim that subsequently arises would not be covered which may lead to
the financial failure of the firm. It is very possible that if these changes are introduced then Lenders will simply not permit a
significant number of firms to be on their panels. This is because the lender will have to satisfy themselves that 1) The firm has
bought back cover for Financial Institution claims. 2) The extent of the cover is wide enough to satisfy their requirements. 3)
There is some form of certainty that the firm will continue to be able to purchase the cover in the future as the policy is claims
made. This will significantly reduce consumer choice for conveyancing services and may also lead to a significant drop in the
number of firms overall. It is often the case that the conveyancing department acts to attract other types of work to firms.
Without a conveyancing department some firms may just not be able to continue. The report by EPC raises this as a
possibility, however, this concern seems to be omitted from the consultation document. Furthermore, it does not seem that the
views of Lenders have been sought which leads to significant uncertainty about the likely outcomes.

11.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

No

12. Please provide an alternative way of drafting the exclusion definition.

Firstly the definition of what constitutes a Financial Institution is unclear.

The rationale for excluding claims brought by large corporations and businesses is that such organisations are large enough
to have the resources and expertise to engage with their solicitor to ensure that they hold appropriate cover.

We believe that £2 million turnover is far too low as a determiner as to whether a business is large enough to be
sophisticated. For example a small builder / developer could easily have a turnover of £2 million but as an organisation will be
small and would not necessarily have the internal expertise to establish whether or not the solicitor that they deal with has the
right cover and more importantly will continue to have the right cover in the future (remember this is a claims made policy).

If turnover is to be used then this should be a much higher level. It will still be important, however, for solicitors to buy back this
cover to ensure they are not precluded from acting in conveyancing transactions for Lenders. As for conveyancing cover the
information required to buy back this cover could take significant time to collate and present. It also presents a risk that a firm
has not bought the cover that it should have to protect them and a claim arises from work done some years ago which is now
no longer afforded the protection of the current MTC policy.

13. 4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?

Strongly disagree

Please explain your answer

: Conveyancing is clearly a major area of risk for law firms and as a consequence a serious concern for insurers. From the
data used by the SRA and EPC conveyancing claims represent £0.77 billion or nearly 40% of the £1.96 billion of claims
reported. Bear in mind the data only takes into account 74% of the market share and the real position is considerably worse.
3.1 Cover for conveyancing services When considering the reduction to only £1m for the minimum terms it is vital that the
claims made nature of the policy is taken into consideration. By making this alteration it is the case that firms who no longer do
conveyancing but have done so in the past may mistakenly opt not to have the cover and will therefore put at risk the
protection of the public and their own firms. Insurers already consider if a firm has no exposure to conveyancing claims and
calculate the premium accordingly, the protection however remains. Indeed itis the case that at least one insurer will only
offer terms to firms that have never carried out conveyancing and their premiums reflect this. There is of course the risk for that
insurer that this turns out not to be the case however that is their risk to bear, not that of the consumer. Taking this approach



also creates a significant regulatory risk. SRA state that they will be able to compare land registry returns with the returns
made by firms to ensure those that are actively providing conveyancing services have purchased the appropriate cover. This
will not work as such an approach will not identify which firms have historically carried out conveyancing but have ceased to
do so. A firm that has carried out conveyancing will need to continue to purchase cover for at least 15 years after ceasing to
offer conveyancing services if the firm and its clients are to be properly protected. Firms that do not have a claim met because
of inadequate cover are likely to be forced into a disorderly closure.

14. 5) Do you think our proposed definition of conveyancing services is appropriate?
No

15. Please explain what you think should be an alternative definition.

If the MTC cover remains as it currently is any changes to this definition are irrelevant. However, if cover now has to be bought
back from the base level of £500,000 up to a minimum of £1,000,000 underwriters are going to want to know what type of
work is included in this new broader definition. As it currently stands nothing is excluded.

The proposal is to change the definition of conveyancing services to include;

"Dealing with transfers conveyances, leases, contracts, deeds, grants, mortgages, charges, licenses and other documents in
connection with, and other services ancillary to, the disposition, acquisition or creation of estates or interests in or over land
and the sale and purchase of companies whose primary asset is an estate or interestin Land."

Should any firm decide they do not need conveyancing cover and a claim is deemed to come from one of the above areas
then the claim would not be covered. This would expose a number of firms who are unable to identify all their past work under
this new definition.

This requirement for additional information could also significantly increase the time required by practitioners to collate such
information and meetinsurer's requirements. This additional workload would be an unwelcome additional cost to smaller and
larger firms alike.

3.3 Improvements in risk management

We thoroughly endorse the EPC report recommendations that "Addressing the underlying conveyancing problems rather than
the insurance market would be a targeted approach (Principle 5) and is likely to have a more significant impact of cost of
insurance than many other issues the SRA is considering. Conveyancing transactions are also linked to concerns about
misrepresentation, dishonesty and cyber-crime hence action on conveyancing will also help reduce concerns about these
aspects of PII".

If we are able to reduce the number of claims in this area this will have a dramatic effect on the premiums charged to vast
numbers of the profession.

4. Questions continued

16. 6) Do you think there are changes we should be making to our successor practice rules?
No

17.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?

Strongly disagree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

18. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Strongly disagree
Please explain your answer
: During the last 18 years we have seen many MTC insurers come and go. Although some feel that Pll premiums are high, the



reason so many insurers have left this market is the claims activity they experience far outstripped the premiums they
received. Many of these insurers, including the unrated insurers that have come and gone were attractive to a number of firms
because they were cheaper than some of the more established insurers. Where firms are able to reduce to the proposed new
minimum of £500,000 it is our considered opinion that the premium reductions will be minimal and the SRA's estimates may
not be realised. Low risk firms that may choose to reduce their cover already benefit from very low premium rates as insurers
already recognise the fact that these firms are less likely to suffer from both frequency and severity of claims. The EPC report
recognises that if 98% of the claims are within £500,000 (actually £580,000) then it follows that a similar percentage of the
premium is there to cover the first £500,000 Outcome 7.13 requires firms to assess the limit of cover needed and to purchase
cover at this level. Firms that need to continue to purchase higher limits will not see any premium saving. Indeed the costs of
cover, for these firms, may in fact increase. Where primary insurers limit their exposure to the minimum required this will mean
a lower attachment point for excess layer insurers. Even assuming that excess layer insurers are prepared to attach at this
lower level premium rates will have to increase and the extent of cover may not be as broad. For example excess layer
insurers may be reluctant to provide client account fraud cover at this lower level attachment point. Allowing firms not to
purchase cover for conveyancing activities is unlikely to produce a premium saving as insurers are already aware of these
firms and underwrite accordingly. Our data shows that smaller firms engaged in only criminal and immigration work already
pay a rate on fees as low as 1% and in many cases lower. Excluding claims brought by Financial Institutions is unlikely to
produce premium savings. These claims are almost entirely associated with conveyancing and so almost all firms engaged in
conveyancing or who have historically carried out conveyancing will need to buy the cover back and so will not benefit from
the premium savings. Insurers are already aware of those firms that do not carry out conveyancing and rate accordingly. Only
those firms that are not or have not historically been involved in providing legal services to large corporations or businesses
will be able to benefit from this exclusion. There is however unlikely to be any premium benefit for these firms as insurers will
already be rating them appropriately. 5.1 Passing on the savings to clients SRA also assume that reductions in premiums will
lead to lower costs of legal services making them more affordable for disadvantaged members of society. SRA state that the
average rate on fees that firms pay for their Pll is 5% thus if premiums are reduced by 10% then the saving is 50p in every
£100 of fee income. Even if this is passed on in full to consumers it hardly make any difference to affordability of legal
services. Is this insignificant reduction worth the additional risk to consumer protection? 5.2 Introducing an Excess applicable
to costs Allowing more flexibility in the way that defence costs are covered for example by allowing the policy excess to apply
to defence costs may have some minor cost benefit. However, we question whether or not this will be of much advantage to
small firms. Furthermore as this merely transfers the risk from the insurer to the firm itself the firm will not be able to pass on
any savings to the consumer as they will need to charge an elementin their fees to cover the possibility of needing to meet an
excess. The SRA's estimation is that if every firm was made to have a £5,000 each and every costs excess insurers would
save over £80m. As a consequence they could then pass the saving on to solicitors by way of premium reductions. This
change would increase the exposure each and every firm but more importantly could lead to firms not notifying circumstances
to insurers in fear that they will incure a costs excess. Not notifying circumstance and claim could result in firms not defending
claims in the best way which could lead to increases in claims when they are finalised. This could lead to increasing conflicts
between insurer and law firm. The SRA's estimate of a 9 — 17% saving assumes that all firms take such an excess.

19.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Strongly disagree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

: Placing an aggregate cap of £1,500,000 /£3,000,000 may well offer some scope for insurers to reduce the cost of run off
cover. The data provided by SRA however does not give any comment as to how many claims and what value of claims would
be affected and so itis impossible from the data to predict what kind of saving might be expected. Also if claims are not paid
then itis the partners of a firm who will have to pay and they may not have the resources to do so. Of course firms could
become limited companies prior to closure and purchase of run off cover however this will still not provide protection to the
consumer. It might have some benefit for the principals of the firm however this is not guaranteed. SRA seems to think that
restricting cover in this way might promote a market for open market run off cover. Our experience would indicate that run off
cover is difficult to obtain for other professions and usually is impossible in harder market conditions. Given the level of claims
that solicitors firms in run off suffer then it is likely to be much more difficult for solicitors to arrange additional run off cover than



for other professionals. The question is whether or not any premium saving that is achieved is worth the risk that claims will
not be paid or the extreme financial hardship it could cause for retired solicitors.

5. Questions continued

20. 10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?

Strongly disagree

Please explain your answer

: Given our own data and working with new start up firms we do not believe that the cost of Pll is a serious barrier to entry for
new firms. Since January 2018, JLT Specialty has have provided terms to 38 proposed new start-up firms and the premiums
have ranged from £2.500 to £22,000 with the mode being £3,000. If a saving of a few hundred pounds makes the difference
between starting up and not then you have to question the long term viability of the business plan in the first place. On the
other side of the coin we are concerned that the proposed changes will lead to a significant fall in the number of firms; exactly
the opposite effect of the desired outcome.

21.11) Are there any positive or negative EDIl impacts from the proposed changes to our Pll requirements that you think we
have not identified?

Yes

22. Please explain what you think these impacts are

The consultation document states that 60% of small firms generate no turnover from residential property rising to 65%
commercial property work (there is no comment about other commercial work). It then goes on to say that the percentage for
residential property work raises to 63% for BAME firms. It further states that BAME firms have a higher proportion of work in
areas of law such as criminal litigation and immigration work.

The above being the case it is therefore likely that BAME firms are already paying a significantly lower percentage of fees for
Pll as insurers already charge a significantly lower rate for these work types. It is difficulty to envisage therefore that there will
be a significant positive benefit although there is also unlikely to be a significant negative impact when compared to non
BAME firms.

We do not believe that any modest positive benefit will be proportionate when viewed against the risk to consumers.

23.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

The Legal Services Act sets out 8 regulatory objectives for SRA to work to and we look at how the proposed changes might
impact on these.

RO1 - Protecting and promoting public interest

Although the revised minimum terms would still provide an element of consumer protection any reduction in scope and level
of cover acts to increase risks to the public. In addition where consumers are not compensated this would have an impacton
public confidence in the legal profession.

RO2 - Purporting the constitutional principal of the rule of law

No impact

ROS3 - Improving access to justice

The proposed changes present a real risk of reducing access to justice and that these changes will in fact reduce the number
of firms. This risk is largely due to the possibility that lenders will stop using small firms on to their conveyancing panels. This
would have the effect of making the legal services market less competitive.

RO4 - Protecting and promoting the interests of consumers

Whilst the revised minimum terms will still provide consumer protection reducing cover means that inevitably some consumers
will have claims that will not be met either because a firm fails to purchase the correct cover to meet current needs and or is
unable to purchase cover that protects consumers in relation to work that a firm has already completed.



RO5 - Promoting competition in the provision of services

There is a significant risk to this principle and our comments in relation to RO3 apply.

In addition the changes as proposed significantly increase the complexity of the cover. We do not believe that most
consumers will have the ability and knowledge to understand the differences in cover that might apply to different firms
creating confusion and inequality in the market.

RO6 encouraging an independent, strong, diverse and effective legal profession.

There is a significant risk that the changes as proposed will mean that conveyancing work will only be conducted by a
relatively small number of large organisations reducing independence and diversity. There is also the potential to drive
increased cost to the consumer as a result of less competition.

RO7 - Increasing public understanding of the citizen's legal rights and duties

See response to RO5

RO8 - Promoting and maintaining adherence to the professional principals.

Despite outcome 7.13 the changes inevitably increases the risk that some firms will either deliberately or through
misunderstanding underinsure and fail to arrange sufficient cover to meet their potential exposure

24.13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a
targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Neither disagree or agree
Please explain your answer

25.14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?

26. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Strongly disagree
Please explain your answer

6. Questions continued

27.16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?
No

28. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?

29.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

No

30. 18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?
No

31. Please explain why.

32.19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?
No

33. Please explain you answer and any suggestions you have for alternative approaches



7. Questions continued

34. 20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

35.21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

Please explain your answer

36. 22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

37.23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?

The methods by which cybercrime attacks are perpetrated are continually evolving. Itis unlikely that there is any one or even
a number of things that can be done to completely eliminate them. All that can be done is to be aware of the key issues in
order to mitigate against the possibility of an attack or series of attacks.

It is often the case that once a firm is victim to a cyberattack then this same style of attack is quickly perpetrated against many
firms.

Itis vital that information is shared amongst firms to limit the incidence of the attacks. Whilst SRA and the law Society do
circulate information this is often generic and too late.

SRA should proactively collect information from firms on cyberattacks and quickly act to provide warnings to the rest of the
profession.

Itis very often the case that a cyberattack will involve a significant level of human error within a practice. There are already
requirements for solicitors to reflect on their own training requirements but it could be beneficial for all solicitors to attend an
SRA approved cyber and fraud risk awareness training session.
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Please explain your answer

14. 2) To what extent do you agree that our minimum PIl requirements do not need to include cover for financial institutions
and other large business clients?

Strongly disagree
Please explain your answer

15.
3) Do you think our definition for excluding large financial institutions corporations and business client is appropriate?

No
16. Please provide an alternative way of drafting the exclusion definition.

17.4) To what extent do you agree that we should introduce a separate component in our Pll arrangements meaning only
firms that need to have cover for conveyancing services are required to buy this cover?

Strongly disagree
Please explain your answer

18. 5) Do you think our proposed definition of conveyancing services is appropriate?
No

19. Please explain what you think should be an alternative definition.

4. Questions continued

20. 6) Do you think there are changes we should be making to our successor practice rules?

No

21.7) Do you agree with the approach we are taking to bring the MTCs and the PIA up to date?

Somewhat disagree
Please explain your answer: Do you have any detailed comments on the changes we have made to the provisions in the
MTCs?

22. 8) To what extent do you agree that the changes to our Pll requirements provide law firms with more flexible options to
potentially lower insurance costs?

Strongly disagree

Please explain your answer

: Our broker tells us that the only thing that has an effect on premiums is the value of claims paid out.The Pl market currently
works at about 10% profit. Unless claims go down there is no possibility of premiums reduction. 95% of claims settle for under
£500,000. Cover for "catastrophy” claims up to £2/3M is provided by the market, effectively for free. If the minimum cover is
reduced to £500K firms will have to buy this extra cover to be safe so that their premiums will be higher. Or they risk being
wiped out by an unforeseen claim. Lots of firms will not take out this cover with the resultant reputational damage to our
profession. The idea of separating out conveyancing will be catastrophic for the professsion. We will have to enquire of the
firms we are dealing with whether and what insurance they have. Some firms will do the odd piece of conveyancing not



realising they are not covered. Currently, firms' premiums are based on the information provided on their proposal forms. If
they do not do conveyancing their premiums will reflect that. Firms that do will end up paying more. Apart from their potential
to cause mayhem in the profession these proposals will not reduce costs but will give away the "free" insurance mentioned
above for absolutely no gain. Our broker tells us that they have responded to this consultation giving their views that the
proposals are nonsensical and that is the view of the Plinsurance profession in general. Please listen to the experts.

23.9) Do you agree the proposed level for the cap on cover in run-off provides adequate protection for the users of legal
services whilst balancing the need for premiums to be more affordable?

Strongly disagree
Please explain your answer and what evidence you have to support your view, or if you have a view on an alternative
level for the cap.

5. Questions continued

24.10) To what extent do you agree that the changes to our Pll requirements could encourage new firms to enter the legal
services market increasing choice for users of legal services?

Strongly disagree
Please explain your answer
: The cost of insurance is not what is keeping firms out of the market. Lack of profitability is a greater cause.

25.11) Are there any positive or negative EDI impacts from the proposed changes to our Pll requirements that you think we
have not identified?

No

26.12) Are there any options for changes to our Pll requirements that we are not proposing or have not identified that we
should consider further? Please explain why and provide any evidence that supports your view

No
27.13) To what extent do you agree that the proposed changes to the Compensation Fund would clarify its purpose as a

targeted hardship fund protecting the vulnerable that need and deserve it those in most?

Neither disagree or agree
Please explain your answer

28. 14) Are there any options for changes to how we manage the Compensation Fund that we have not identified that we
should consider further?

29. 15) To what extent do you agree that we should exclude applications from people living in wealthy household?

Strongly disagree
Please explain your answer

6. Questions continued




30. 16) Do you think our proposed measure of wealth and threshold for excluding these application is appropriate?
No

31. Do you have any suggestions for an alternative measure of wealth and or at what level the threshold should be set?
No

32.17) Do you think we should be making any other changes to eligibility and/or the circumstances where we would make a
payment?

No

33. 18) Do you think we have set out the right approach for assessing when a maximum payment has been reached?

Yes

34.19) Do you think the current formula remains a fair way to apportion the costs of maintaining the Compensation Fund?

Yes

7. Questions continued

35. 20) What steps do you think might be reasonable for someone to take to investigate a scheme/transaction before
committing money to it and that it is genuine?

36. 21) Do you think setting out clear Guiding Principles in the rules or as guidance could make the purpose and scope of
the Fund and how we make decisions clearer to users of legal services and their advisors?

Yes
Please explain your answer

37.22) Are there any positive or negative EDI impacts from the proposed changes to the Compensation Fund that you do
not think we have identified?

No

38. 23) Can you suggest any other approaches or strategies that the SRA might adopt to prevent firms being victims of
cybercrime attacks?

no
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The Junior Lawyers Division

Response to the SRA consultation
Protecting the users of legal services: Balancing cost and
access to legal services

Introduction

This response has been prepared by Nick Gova, director of Garrick Law Limited and
the Junior Lawyers Division (JLD) national committee representative of the Berks
Bucks & Oxen JLD. Nick Gova attends quarterly national committee meetings held at
The Law Society and therefore works with the JLD executive committee combating
issues that affect junior lawyers throughout England and Wales.

Being a director of a law firm and a junior lawyer, the JLD felt that it was entirely
appropriate, based on his wealth of experience, to seek the views of Nick Gova in
response to this consultation.

The JLD is a division of the Law Society of England and Wales. The JLD is one of the
largest communities within the Law Society with approximately 70,000 members.
Membership of the JLD is free and automatic for those within its membership group
including Legal Practice Course (LPC) students, LPC graduates, trainee solicitors and
solicitors one to five years qualified.

Background

The current system was established as long ago as 2000 under the Minimum Terms
and Conditions (MTCs) and the Compensation Fund. The consultation by the SRA
seeks to determine whether or not the MTCs are proportionate. It is submitted that
consumers generally have a low level of understanding of legal services regulation and
assume that those within the legal profession maintain and carry the relevant
protection from both a law firm and consumer protection perspective. It is submitted
that there is also an expectation that as individuals within the legal field, the Regulator,
in this case the SRA Would have set a high standard to ensure a consistent level of
protection that all firms must meet.

Purpose of the Proposal

The current proposal by the SRA suggest that consumers should be tasked with
investigating the level of their proposed solicitor's Professional Indemnity Insurance in
order to make an informed decision as to whether or not they would instruct a particular
solicitor. This is not only unrealistic but would be extremely burdensome for a
consumer, especially one simply wishing for a resolution to their matter. This leads to
the issue of whether or not such additional information would simply confuse a
consumer, thereby affecting the overarching reason for this consultation.

Competition

It is not entirely excepted that competition is delivering good value in the insurance
market. In its response to the consultation, the Law Society has produced its Annual
PIl survey which suggests that mean premiums fell by 7.7% between 2014 to 2015



and 2015 to 2016, and a further 1.3% between 2015 to 2016 and 2016 to 2017. The
figure quoted is in respect of all Firms. However, when you look at the change in mean
PIl Premiums for sole practitioners between 2015 to 2016 and 2016 to 2017, this
increased by 6.9%. Disappointingly in respect of firms with 2-4 partners , for the period
2015t0 2016 and 2016 to 2017, this increased by 11.8%. The current Code of Conduct
permits solicitors with more than three years post qualification experience to establish
their own law firms. Therefore, from a Junior Lawyers perspective, such an increase
in premiums would adversely affect not only a Junior Lawyers’ ability to set up and
establish a law firm due to the cost but also reduce competition within the legal market
as Junior Lawyers would be inhibited from starting their own practices. For
completeness, the most significant reduction in Pll premiums was referable to those
firms with 11 to 25 partners. It is highly unlikely that a group of 11 to 25 Junior Lawyers
would establish a practice and thereby benefit from any such reduction in costs.

The current MTCs ensure that insurers provide the same level of cover irrespective of
the size of a firm. As outlined above, the proposal would adversely affect sole
practitioners and smaller firms as they would be left in a highly precarious position in
having to negotiate insurance terms on an individual basis rather than having a uniform
base level of cover. In the event that this unnecessarily increases the costs of the
running a firm, making it unsustainable, it is possible that a firm may no longer continue
practising. This would affect all solicitors at those firms including those from the Junior
end.

That said the market does already include the cost of risk in its existing premiums i.e.
firms with low exposure to risk (those practising in family law, criminal law, immigration)
pay lower premiums than those practising in high risk areas of Law (such as
conveyancing).

Access to Justice

The Junior Lawyers Division has been a vocal champion for access to justice. In their
consultation, the SRA suggest that part of their reasoning for these changes is to
promote consumer choice and access to justice for people needing legal services. In
short, the SRA proposes a claims limit. Currently, firms must have a minimum cover of
£2 million, rising to £3 million for firms with certain structures. The SRA plans to reduce
this to £500,000 for all firms apart from claims for conveyancing services. In respect of
claims for conveyancing services, those carrying out conveyancing services would
need a minimum of £1 million cover. The SRA states that this is because of the high
risk of working in that area and making sure the public are protected where problems
are most likely. The current proposal curtails the level of redress a consumer may have
thereby reducing their ability to access justice. The cuts in Legal Aid have already
affected a number of Junior Lawyers.

The SRA’s position is one that by implementing their proposal, a law firm would make
substantial savings which it would then pass on to its consumers. Therefore, those that
could not, in the first instance afford to instruct a solicitor, would now be in a position
to do so as a result of the savings to a firm’s PIl premium. This is, at best, far reaching
and there is no guarantee whatsoever that such savings would be passed on to a
consumer.

In its consultation, the SRA seeks to justify its proposal by suggesting that 4.8% of a
client’s bill may be determined by the cost of PIl. Taking the SRA’s estimated savings



of 9 to 17%, and assuming that firms decide to pass on to clients the savings in full,
we might expect to see a reduction in fees of 0.4 to 0.8%.

On a review of the Legal Services Board research into the price of legal services for
2017, using their mean values of legal services in 2017 compared to the mean values
of legal services expected post reform, such savings would be nominal.

Examples:

1) A sale of a freehold property, the mean price for legal services in 2017 was
£650. When you consider the mean price of legal services, post reform, this
equates to £644.70. This would provide a client with a projected saving of only
£5.30.

2) An uncontested divorce, requiring a full legal service, the mean price of legal
services in 2017 was £721. The mean price of legal services expected post
reform is £715.12. This would provide the client with a projected saving of only
£5.88.

3) Preparing an individual standard will, the mean price of legal services in 2017
was £195. In comparison, the mean price of legal services expected post
reform is £193.41. This would provide a projected saving for a client of only
£1.59.

It is the Junior Lawyers position that in choosing a legal provider, a client would tend
to look at the appropriate expertise and qualifications of an individual when instructing
them over and above the price that is been quoted for the services. That said, it is
appreciated that price is a key factor when individuals are determining or differentiating
between legal providers.

The Junior Lawyers Division concurs with the Law Society’s review in that the level of
cost savings for firms have been significantly overestimated. The information provided
by the SRA suggest that a firm’s overall compliance costs must be reduced in order
for it to feel the effects of the savings. For the avoidance of doubt, the overall costs
include any further top up cover, fees payable with respect to excesses, payments to
the Compensation Fund not to mention the costs of implementing the proposed
changes by the SRA. Inits findings, the SRA states that more than one in 50 successful
claims have settled for an amount in excess of £580,000. The level at which they have
been settled is not provided. It would be helpful if this was forthcoming. Accordingly,
the SRA’s proposal that the claims limit be reduced to £500,000 would be detrimental
to the profession as a whole. It is possible that most solicitors will choose to take on
additional cover in the event that a claim is made against them. The cost of the top up
could in essence outweigh any purported benefits highlighted in the SRAs
consultation.

The Law Society rightly highlights the fact that that directors, partners, or other office
holders may be required to obtain specific cover to protect against circumstances
where staff have not obtained appropriate and adequate cover, which would prevent
them from being sued in a personal capacity for breach of their duties by clients whose
claims are not fully covered by the firms PII. The JLD is concerned that this may lead
to junior lawyers being expected to obtain an insurance policy, out of their own pocket,
due to the greater likelihood of employees being sued in a personal capacity when
their firm’s insurance proves inadequate. This is a concern to the JLD due to the



financial restraints already placed upon junior lawyers as a direct result of low income
and debt associated with training. Also, the Law Society response highlights the
possibility of the SRA’s increased cost of enforcement that would stem from their
efforts to ensure that all firms have obtained and maintain, a level of cover which is
appropriate and adequate for the risk of their work. This simply cannot be a case where
one cost reduction is replaced or substituted by a different cost.

In respect of the SRA’s position that the current regulations surrounding PII are
creating a barrier for firms wishing to enter the market, this is not accepted. No
evidence has been provided by the SRA to demonstrate that the reforms proposed
would alleviate such a barrier and allow for individuals to access the market. The Junior
Lawyers Division echo the Law Society’s comments in respect of this.

Accordingly, the conclusions reached by the SRA are fundamentally flawed. The
evidence provided in support of their assertions is highly deficient as well as unclear.

Question 1: To what extent do you think the proposed changes to our Pl
reguirements provide an appropriate minimum level of cover for aregulated law
firm?

Strongly Disagree

As outlined above, the Junior Lawyers Division strongly disagrees with the proposals
to reduce the minimum level of cover from £2 million or £3 million, down to £500,000
or £1 million for conveyancing firms. In reality, if the majority of firms choose to provide
the same level of cover as they currently have, the costs are likely to rise rather than
fall as suggested by the SRA.

Question 2: To what extent do you agree that our minimum PIl requirements do
not need to include cover for financial institutions and other large business
clients?

Strongly Disagree

The current proposals do not distinguish between those who are sophisticated
purchasers of legal services (i.e. financial institutions and other large business clients)
and those that are of lesser experience. The proposal makes an assumption of smaller
businesses and suggests that they should be heavily regulated in comparison to
financial institutions and other large business clients. Accordingly, the proposals
indirectly seeks to criticise those from small businesses.

Question 3: Do you think our definition for excluding large financial institutional
corporations and business client is appropriate?

No

Please see our response to question two above. If it is the SRA’s proposal to include
a definition of a “large business”, then this needs to be sufficiently suitable to ensure it
provides the necessary protection for these types of large businesses. Whilst the
current definition proposed by the SRA is based on one of turnover, it would be
appropriate to include factors such as the number of employees, potential liabilities
and possibly even assets. The current £2 million turnover figure selected as a threshold



is far too low. In the circumstances, a small business with a turnover of £2 million
would, on the SRA's definition, be classified as a (large) business client, subject to the
proposed regulation. It is the Junior Lawyers Division’s position that such clients would
benefit from the added protection in such circumstances.

Question 4: To what extent do you agree that we should introduce a separate
component in our Pll arrangements meaning only firms that need to have cover
for conveyancing services are required to buy this cover?

Somewhat disagree.

Whilst we are able to appreciate the SRA’s reasoning in wanting to include a separate
component within their PIl arrangements, this adds an extra layer of complexity into
the system. We do not agree that cover of the £1 million is suitable, however it is
possible that if the minimum level requirements were to be increased to say £3 million
for a firm practising in conveyancing, (with all those firms that are not practicing in
conveyancing to say £2 million), this may be more acceptable. With the increasing
prices of property, with particular reference to London, it is doubtful that cover of £1
million is sufficient for the same.

Question 5: Do you think the proposed definition of conveyancing services is
appropriate?

No.

We do not believe that the proposed definition of conveyancing services is appropriate.
It is extremely broad and fails to consider the fact that the conveyancing has the ability
to crossover into many areas of law including disputes, family, litigation and probate.

For example, on the breakdown of a marriage and financial resolution following a
divorce, a Family Law solicitor may be instructed to deal with the simple task of having
the transfer documentation signed by their client. According to the definition, this would
fall within the meaning of conveyancing services and that solicitor would not be able to
carry out this task. It would also mean that this Solicitor would need to instruct a specific
conveyancing solicitor to carry out the same.

Also, with regard to Family Law, in instances where a Home Rights Notice is placed
on a property belonging to one party but not the other, sufficient insurance would be
required as this would fall within the definition of conveyancing services. The definition
fails to take into consideration times when applications be required to the HM Land
Registry on an ad hoc basis.

Where parties are attempting to enforce a court order requiring the transfer of a
property, according to the definition, this would fall within the SRA's proposed definition
of conveyancing services. Again, this is not something that the litigation solicitor would
be able to do. And an insurer would be within their rights to exclude the claim.

Question 6: Do you think there are changes we should be making to our
successor practice rules?

Yes

We would support any changes to successor practice rules to provide clarification for



clients where practices have been purchased by other firms. Also, it would assist law
firms to understand in what circumstances Pl liabilities have been inherited and by
whom. It is possible that in the event a successor practice is involved, there will be a
query as to whether or not that practice will have adequate cover to meet future claims
from historic negligence by the firm.

Question 7: Do you agree with the approach we are taking to bring the MTCs and
PIA up to date?

Somewhat disagree

The main change outlined in the SRA'’s proposal is for the curtailment of defence costs.
A firm will need to create and maintain reserves to meet additional costs of potential
claims. This will have an adverse effect on not only the confidence in the regulator but
also law firms in general. As defence costs are not covered, it is likely that law firms
will incur further expenses to avoid exposure to claims over and above the limit.

Question 8: To what extent do you agree that the changes to our Pl
requirements provide law firms with more flexible options to potentially lower
insurance costs?

Strongly disagree

We have already explained why the flexible options offered by the SRA would not lower
insurance costs. In fact, it is possible that with the SRA’s proposal, a firm’s cost may
in fact increase due to top of cover and administrative costs rather than decrease which
is the purpose of this consultation. This would mean that such costs would be passed
onto client, hindering what the SRA is attempting to achieve with their proposal,
competitiveness and reduced costs for firms and consumers.

Question 9: Do you agree the proposed level for the cap on cover in run-off
provides adequate protection for the users of legal services whilst balancing the
need for premiums to be more affordable?

Neither agree or disagree.

The SRA offers no evidence as to their reasoning for the proposed level for the cap on
cover in run-off. It is noted that there is currently a substantially high cost of run-off. It
is understood that this tends to be three times the annual insurance premium,
irrespective of the history and risk profile of a firm. The SRA is asked to produce
evidence to confirm that it is able to reduce the cost of insurance in the run-off period.

Question 10: To what extent do you agree that the changes in Pll requirements
could encourage new firms to enter the legal services market increasing choice
for users of legal services.

Strongly disagree.

The SRA has failed to provide any evidence to support it assertion that Pll presents a
barrier to entry. Further, it has failed to provide any evidence to support its view that
these proposals would result in additional firms entering the market. We do not accept
that the changes would reduce the overall cost of insurance thereby allowing a
competitive market place and new entrants to the same.



Question 11: Are there any positive or negative EDI impacts from the proposed
changes to our PIl requirements that you think we have not identified?

Yes

It is the SRA’s position that the proposed consultation with benefit small law firms. We
do not believe that a proper impact assessment has been conducted in respect of the
same. It is well known that small firms are more likely to have high number of black
and minority ethnic (BAME) and or female solicitors, not to mention, Junior Lawyers.
Accordingly, this could have a bearing on the diversity of the profession. When looking
at the type of work commonly associated with small firms, this would encompass
conveyancing. Accordingly, not only will small law firms be required to purchase the
standard level of cover, on the SRA’s proposal of £1 million, it is possible that they
would also be required to obtain quotes for top-up cover. In general, the compliance
costs for all firms will increase. This would adversely affect small firms who cannot
readily afford the increased costs.

Question 12: Are there any options for changes to our Pll requirements that we
are not proposing or have not identified that we should consider further?

The issue of run-off has already been highlighted above and must be addressed in any
future consultation or amended proposal.

Question 13: To what extent do you agree that the proposed changes to the
Compensation Fund would clarify its purpose as a targeted hardship fund
protecting the vulnerable.

Somewhat disagree

The Junior Lawyers Division supports the analysis completed by the Law Society
namely the legal risks involved as well as policy consideration.

The primary purpose of the Compensation Fund, according to the SRA Handbook is
“to replace money which a defaulting practitioner or a defaulting practitioner’s
employee or manager has misappropriated or otherwise failed to account for.” It is our
understanding that the Fund is available in cases where fraud and failures to account
for money are not covered by a firm’s mandatory PII policy i.e. any gap in protection.
The SRA has failed to provide sufficient information with respect to the claims it
receives, handles and closes in the course of the year. There is also no information on
the distinction between claims for dishonesty.

The Compensation Fund must be sufficient to protect innocent clients (as well as third
parties) against loss. In the event that they are not protected, this will harm the
reputation of the profession and reduce public confidence in the profession.

Question 14: Are there any options for changes to how we manage the
Compensation Fund that we have not identified that we should consider further?
Please explain why and provide any evidence that supports your view.

Again, the Junior Lawyers Division supports the analysis completed by the Law Society
namely the inclusion of a cumulative limit on claims from one investment scheme and
the reduction of intervention costs.



Question 15: To what extent do you agree that we should exclude applications
from people living in wealthy households.

Strongly disagree.

This proposal is discriminatory. This would not only be wholly unfair but undermine the
public interest in proper standards. By way of example, individuals who are under the
age of 30, living with parents, would be restricted if their parents hold assets over
£250,000. Also, to place a bar on individuals on the fact that they live in a wealthy
household would suggest that they have disposable sums to adequately be
remunerated for the failings by legal professionals. It is possible that this would in turn
result in a subpar service to those individuals, as legal professionals would be aware
that the limit of claims against them is capped or that they cannot apply.

By removing them from the Compensation Fund, it removes consumer protection and
will undermine the confidence that consumers can have when using a solicitor thereby
impeding trust in the profession.

Question 16: Do you think our proposed measure of wealth and threshold for
excluding these applications in appropriate?

No

If no, do you have any suggestions for an alternative measure of wealth and or
at what level the threshold should be set.

Please see our response to Question 15. The Junior Lawyers Division does not support
the exclusion of wealthy households as a category of claimant.

Question 17: Do you think we should be making any other changes to eligibility
and/or the circumstances where we would make a payment?

Yes
If yes, please set out your suggestions and reasons for the change.

Again, the Junior Lawyers Division supports the position by the Law Society. The SRA
should consider the way that the risk of large investment schemes could be managed.
There is further data and clarification required from the SRA namely: -

1) The nature and extent of claims that are paid where firms carry no insurance
for negligence, together with a differential on the types of firms / number of
partners.

2) Incircumstances where a firm hold the basis £500,000 limit as proposed by the
SRA, and that firm carries out conveyancing services (for which the proposed
minimum limit is £1 million), what is the position and penalty in respect of the
same. Would the Compensation Fund on the SRA’s proposal cover any
deficient or these claims? If it did not, this would penalise an innocent client.



3) An analysis of the impact on Fraud or Dishonest claims on the insurance of a
firm. In circumstances where there has been no fraud or claims of dishonesty,
how would this impact or assist firms?

4) With regard to top-up insurance, the potential costs of the same, what levels
could be purchased and details of insurers spoken to in respect of this point.
An overall costs analysis of the total costs of the insurance (inclusive of the top
up insurance to the current level) versus the current level.

5) The cost of insurance for start-up firms is disproportionately high. How would
the new proposal address this and ensure that there is a fairness. The SRA
offers no comparator of the costs of insurance for start-up firms now to how
these would differ with the SRA’s current proposal.

Question 18: Do you think we have set out the right approach for assessing
when a maximum payment has been reached?

No

Further information and clarification is required i.e. details of historical claims as well
as details of projections about scale and nature of risks.

Question 19: Do you think the current formula remains a fair way to apportion
the costs of maintaining the Compensation Fund?

No

If no, please explain your answer and any suggestions you have for alternative
approaches.

The current fails to take into consideration the potential increase in claims for firms
which have inadequate insurance or no insurance at all. Further, there has been a
significant increase in cyber crime and money laundering, where individuals are
specifically targeting law firms. Therefore, further consideration may need to be
provided on whether these should fall within the remit of the fund.

Question 20: What steps do you think might be reasonable for someone to take
to investigate a scheme/transaction before committing money to it and that it is
genuine?

There is general Government guidance on issues such as financial investments.
Ultimately, the onus is on the individual unless a legal professional has been instructed
to advise on the merits of a specific scheme or transaction. It is also important for the
legal profession to recognise that if there are any irregularities that these be reported
using the proper channels. In circumstances where consumers go against this advice
and are simply reckless in what they are doing, as a direct consequence of a failing on
their part, it would be unjust to place such blame on a solicitor.

Question 21: Do you think setting out clear Guiding Principles in the rules or as
guidance could make the purpose and scope of the Fund and how we make
decisions clearer to users of legal services and their advisors.



Yes

The Junior Lawyers Division is a strong advocate in ensuring that clear guidance is
available. Such information should be simple to understand and digest by consumers,
clients and those in the profession.

Question 22: Are there any positive or negative EDI impacts from the proposed
changes to the Compensation Fund that you do not think we have identified?

If yes, please explain what you think these impacts are.

We have dealt with EDI in detail above however we are unable to provide a substantive
comment without detailed quantification of impacts, taking into consideration age,
practice type, number of directors, size of a firm. No information appears to have been
canvassed from EDI (Legal) Groups such as Society of Asian Lawyers, Black Solicitors
Network etc.

Question 23: Can you suggest any other approaches or strategies that the SRA
might adopt to prevent firms being victims of cybercrime attacks?

The SRA’s guidance in respect of a Law Firms requirements surrounding cyber-crime
is, at best, ambiguous. The SRA could provide a checklist of some sort / bulleted
details of minimum compliance requirements by a legal profession, which would
address this issue. This will provide some reassurance to legal professions that they
are meeting the minimum standard as set by a regulator. In circumstances which are
outside of a law firm or Solicitor’s control which respect to cyber-crime, the SRA should
provide a voice to those law firms and or solicitors to ensure this is made known so
that there is no adverse impact to their reputation or loss of confidence in them.

Nick Gova, director of Garrick Law Limited on behalf of the Junior Lawyers Division
June 2018
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The Law Society’s response to the SRA
consultation on Protecting the users of legal
services: balancing cost and access to legal
services

Introduction

1.

The Law Society has evaluated the SRA’s proposals against the regulatory
objectives and continues to hold the view that the final proposals will undermine the
objectives and damage the public interest in proper regulatory protection.

The proposals in the SRA’s consultation paper risk opening up new areas of
considerable consumer harm. In return they offer aspirational benefits that are
unlikely to be delivered.

Professional Indemnity Insurance (PIl) is a significant expense for solicitors.
Therefore, if there were ways to reduce that cost, in ways that enhanced, rather
than undermined, the regulatory objectives, we would be supportive. Where
possible, we have flagged areas where changes could be made without
disproportionate damage to the regulatory objectives. These include the rules
around run-off cover and certain proposals regarding the Compensation Fund.

However, taken as a whole, it is highly unlikely that most of these proposed
changes will enhance the regulatory objectives. In particular, we do not accept that
these changes are likely to boost competition or improve access to justice. The
principles of the public interest and rule of law demand professional standards and
trust in the profession of solicitors. These in turn demand that protections should be
in place to guard against negligent failures by regulated persons. Having clear and
uniform protections provides people with reassurance.

Fundamentally, insurance protection is an important part of regulation as it is a
post-purchase safeguard rather than pre-purchase, providing indemnity that clients
can rely on when other regulatory safeguards have failed. Insurance should not be
used, therefore, as a mechanism to promote any market or inhibit any aspect of
practice.

Our analysis is that these proposals are likely to undermine the following regulatory
objectives:

e protecting and promoting the public interest;
e protecting and promoting the interests of consumers; and
e promoting and maintaining adherence to the professional principles.

We particularly wish to highlight concerns about the quality of the data and analysis
that underpins the SRA’s conclusions. We believe the evidence is unclear,
insufficient, and incomplete.



Benefits of the current system

8. The current system of redress works well for the profession and the public. The
existing level of protection took considerable time and negotiation to achieve. If
dismantled it would be virtually impossible to reinstate it.

Clear and strong levels of protection

9. The current financial protection arrangements under the Minimum Terms and
Conditions (MTCs) and the Compensation Fund provide substantial protection for the
consumer. The current arrangements have proved robust and flexible enough to
accommodate developments in markets and the law. It is widely understood and
accepted by the courts that no one will be left destitute or without some level of
redress if a solicitor is negligent or dishonest. This is currently a significant selling
point to consumers of the solicitors’ profession.! The effect of these proposals is that
this (perhaps taken for granted) situation would be threatened.

10. As a direct result of these proposed changes, some consumers would be left
unprotected. The SRA estimates that 442 claims that were dealt with between 2004
and 2014 would have been at risk if their reformed MTCs had been in place during
that period.? It would be reasonable then to infer that, if the SRA’s proposed reforms
were implemented, then every year we could expect to see an average of at least 40
additional claims in excess of £500,000 at risk.® Without more data and analysis it is
only possible to speculate as to who may be the victims of this change and the
impact it would have.

11. Quite aside from the potentially devastating effects that these could have on
individuals, there is — at a wider level — the additional danger of the impact of such
events on the reputation of the profession. Public errors by one or two members of a
profession which go uncompensated can have a powerful effect on public perception
and trust.# This in turn could lead to a reduced number of consumers seeking legal
advice.

Ease of doing business

12. The MTCs were established in 2000 when the profession went to the open market.
They largely replicated the PIl cover that was earlier available under the Solicitors
Indemnity Fund (SIF). In broad terms, the cover indemnifies solicitors against civil
liability incurred in private practice. The benefits of the MTCs and Compensation
Fund are clarity and certainty. They do not differentiate between client or type of
work and were designed to avoid coverage disputes. Coverage disputes are
unsatisfactory not only in terms of cost but also the delay in delivering redress for
claimants.

L https://www.legalfutures.co.uk/latest-news/law-society-advertising-campaign-highlights-regulated-insured-
professionals

2 https://www.sra.org.uk/documents/SRA/consultations/protecting-users-legal-services-consultation.pdf

3 This is without taking into account other factors, such as house price inflation, which would mean the
number is likely to be substantially higher.
*https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment _data/file/214405

/WP108.pdf
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13. This leads to a simple assumption that, for most transactions, all participating firms
will have adequate insurance. A move to more differentiated cover would increase
burdens for clients in terms of identifying a firm with appropriate protection. In
addition, firms will have to be reassured that solicitors representing other clients will
also be adequately covered. All of the above automatically builds in new and
unnecessary layers of complexity, with the added (uncosted) burden falling on
consumers and firms.

14. The value of the current system has become more apparent in light of the recent
decision in Dreamvar,® which has significant implications for solicitors dealing with
property transactions, and any matters in which funds are held on client account in
relation to another transaction. The Court of Appeal’s ruling in this case has
effectively made solicitors guarantors of the genuineness of such transactions. If the
Pl regime does not maintain high and consistent levels of cover, then it will increase
the cost of conveyancing transactions, as it will become necessary to ask the other
side for evidence of PIl cover. This would be unfortunate, at a time when the
government is seeking to make conveyancing cheaper and faster.

Proportionality

15. The consultation rightly asks the question as to whether the current MTCs are
proportionate. The Law Society believes that the current MTCs are proportionate.
Given that consumers currently have a low level of understanding of legal services
regulation,® it is appropriate and proportionate for the regulator to set a high and
consistent level of protection that all firms must meet.

16. The SRA’s proposals would place a disproportionate burden and risk on consumers
to investigate the level of their solicitor’s PII protection in order to make informed
choices. This would not be a realistic or proportionate approach. At one blow it would
undermine confidence in the market for regulated legal services and destabilise the
supplier base. The SRA’s aim to increase innovation and disruption in legal practice
should not be conflated or confused with the statutory requirements for it to assure
professional standards and consumer protections.

Competition is delivering good value in the insurance market

17. While a high cost for firms, evidence suggests that the current system of insurance
does represent good value for money. Extrapolating from the available data, it would
not appear that insurers are making excessive profits. Or to put it another way, the
premiums are not disproportionate to the cost of claims.

18. In recent years the insurance market has been soft, which means that conditions
have characteristically favoured the purchaser. This has led to price competition
between insurance providers, which has actually brought down the average cost of
insurance.

19. This reduction in costs is illustrated by the Law Society’s annual Pl survey, which
suggests that mean premiums fell by 7.7 per cent between 2014-15 and 2015-16,
and a further 1.3 per cent between 2015-16 and 2016-17.7

5 https://www.todaysconveyancer.co.uk/wp-content/uploads/2018/05/Dreamvar-Judgement2.pdf
6 The 2016 CMA market study, and the Law Society’s 2017 consumer research, both support this conclusion.
7 http://www.lawsociety.org.uk/Support-services/Research-trends/docs/Pll-survey-2016-17-response/
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Table 1. Percentage change in mean PIl premium

From 2015-16 to 2016-17

All firms

Sole practitioners

2-4 partners

5-10 partners

11-25 partners

From 2014-15 to 2015-16

All firms

Sole practitioners
2-4 partners

5-10 partners
11-25 partners

Mean premium 2015-

16 (£)
27,209
8,773
29,049
71,448
154,356

Mean premium
2014-15 (£)
29,478

9,448

29,848

85,095

161,070

Mean premium 2016-
17 (E)

26,853

9,379

32,470

66,724

127,965

Mean premium 2015-
16 (£)

27,209

8,773

29,049

71,448

154,356

Percentage
change (%)
-1.3

6.9

11.8

-6.6

-17.1

Percentage
change (%)
-1.7

-7.1

-2.7

-16.0

-4.2

20. This reduction in costs is compelling, because it shows that cost savings of a similar
order to those anticipated by the SRA can be achieved without fundamentally
undermining vital consumer protections. It also seems to underline that the market is

working.®

21. The market already includes the cost of risk in its existing premiums, i.e. firms with
low exposure to risk pay lower premiums. Legal firms also tend to offer a mix of
services, some of which carry greater risk than others and we believe the MTCs

reflect this well.

Addresses inequality of bargaining power

22. The current MTCs ensure that insurers must cover certain eventualities and offer the
same cover irrespective of size, meaning that firms, and more importantly clients, do
not suffer harm. The proposed change is likely to disadvantage sole practitioners
and small firms who will be left in a weak position when negotiating insurance terms

on individual basis rather than having a uniform base level of cover.

Summary

23. Considering the risks of this radical change we believe the burden is on the SRA to

clearly show that the changes will result in:

e substantial savings to premiums;
that those savings to premiums will be passed on to consumers; and

e that any benefits will be clearly weighed against the corresponding loss of
consumer protection and trust in the profession.

81t should be noted, however, that cost savings were not distributed evenly across firms of different sizes. So,
while all other firms saw a reduction in the price of their premiums between 2014-15 and 2016-17, 2-4 partner
firms actually experienced an increase of 8.8 per cent.



24. We do not believe the SRA’s data, analysis or assumptions support its conclusions.
Our view is further explained in the remainder of the document, and in the summary
of the legal advice we have received (see annex A).

Problems with the proposed reforms

25. As the consultation document and the Law Society’s annual PII survey makes clear,
PIl premiums are a substantial cost for any firm regulated by the SRA. For this
reason, we appreciate why the SRA is exploring ways to try and make savings to the
premiums. However, while the promise of a 9-17 per cent reduction to premiums
might be attractive to some, we do not believe that the planned reforms have any
realistic prospect of delivering that level of savings.

Unlikely to have a positive impact on access to justice

26. One of the main arguments the SRA has advanced for making these changes is that
it expects them to increase ‘consumer choice and access to justice for people
needing legal services’.®

27. Promoting and protecting access to justice is a constant theme for the Law Society,
and a core value uniting our diverse membership. In the absence of access to
justice, people are unable to have their voice heard, exercise their rights, challenge
discrimination or hold decision-makers to account. Access to justice is the foundation
of a fair and democratic society.

28. Professor Richard Moorhead, Chair of Law and Professional Ethics at UCL makes
the case for an expansive understanding of ‘access to justice’, saying that it means
being:°

‘treated fairly according to the law and if you are not treated fairly being able
to get appropriate redress. That doesn't just mean access to lawyers and
courts. It means access to ombudsmen, advice agencies and the police law.
It means public authorities behaving properly. It means everyone having
some basic understanding of their rights. It means making law less complex
and more intelligible.’

29. Access to justice includes the availability of consumer protections, of which PIl and
the Compensation Fund are two important examples. Therefore, reducing these
protections has a presumptively negative impact on people’s ability to get redress,
and their ability to access justice. This is a point that the SRA needs to bear in mind
more generally, because the danger of stripping away back-end protections (such as
PlI), at the same time as they are removing traditional front-end guarantees of quality
(such as the qualified to supervise rule or the firm authorisation for sole
practitioners), is that consumers are left dangerously exposed.

30. The difficulties faced by many people in accessing legal services has become a
prominent issue in recent years, especially following the global financial crisis, after
which the government implemented what the civil and human rights campaigning
organisation Liberty described as ‘brutal cuts to our legal aid system and further
misconceived proposals [that] are jeopardising our proud legacy as a nation which

° https://www.sra.org.uk/documents/SRA/consultations/protecting-users-legal-services-consultation.pdf
10 https://www.theguardian.com/law/2011/oct/06/access-to-justice-legal-aid-cuts



https://www.sra.org.uk/documents/SRA/consultations/protecting-users-legal-services-consultation.pdf
https://www.theguardian.com/law/2011/oct/06/access-to-justice-legal-aid-cuts

believes in justice for all'. It sketched out the problems in three main areas — judicial
review, criminal legal aid, and most crucially to this current matter, civil legal aid:**

‘Cuts have already put publicly-funded advice and representation beyond the
reach of vast swathes of the British population. Funding has been scrapped
for entire areas, with the majority of family, immigration, employment, debt,
welfare benefits and education cases now falling outside the system’s scope.
Inevitably, society’s most vulnerable are hardest hit[.]’

31. The Law Society continues to resist legal aid cuts and to enthusiastically support
attempts to remove barriers that prevent individuals, in particular those who have low
or modest incomes, or who are vulnerable or marginalised, from seeking legal
remedies. However, we do not believe that the PIl changes proposed by the SRA
have a realistic prospect of improving access to justice.

32. By the SRA’s own argument, for the reforms to increase access to justice there
would need to be:

e substantial savings to a firm’s overall PIl premiums, which are then
passed on to consumers, with the result that

e consumers who could not afford to access legal advice at the previous price
choose to do so at the new price.

33. In the section below, we explain why this will not be the outcome of the proposed
reforms.

The cost-savings for firms are significantly over-estimated
34. The consultation gives the following rationale for the proposed reforms:12
‘These changes should help to lower some firms’ insurance costs. We expect
this to encourage competition and ultimately lead to lower prices for some

users of legal services, assuming the market is working well and firms pass
these savings on to their customers.’

35. This quote highlights, correctly, that it is a firm’s overall compliance costs which must
reduce in order for these benefits to be delivered. It is hot enough simply for the cost
of MTC cover to decrease. The overall costs include the cost of top-up cover, the
cost of additional excesses, any costs that are passed on to the Compensation Fund
and any administrative or compliance costs that result from the changes.!® There
may also be the creation of a new liability, which will require firms to purchase
Directors and Officers insurance, in order to protect staff responsible for determining
an appropriate and adequate level of Pll cover against being sued in a personal
capacity for breach of fiduciary duty by clients whose claims are not fully covered by
the firm’s PIl. The SRA has also omitted any forecast of the increased costs of
enforcement that would stem from their efforts to ensure that all firms have obtained,
and maintain, a level of cover which is appropriate and adequate for the risk of their
work. These are significant omissions from the 9-17 per cent savings estimate.

11 hitps://www.libertyhumanrights.org.uk/campaigning/other-campaigns/access-justice

12 hitps://www.sra.org.uk/documents/SRA/consultations/protecting-users-legal-services-consultation.pdf

13 No firm can forecast what claims will be made in any year from business completed in previous years. The
necessary layer of top-up insurance may cost more than any saving in the primary layer cover and it may not
be offered or be available on similar terms as the MTC.
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36.

37.

38.

The importance of considering all relevant costs was made by the Legal Services
Board (LSB) in a warning notice issued to the SRA in 2014, which said, in reference
to previous proposals to reduce PII cover:!*

‘The consultation and the application both present potential cost savings as a
key driver for the change but there is only limited evidence that this will be
achieved. In particular, the impact on the price of top-up cover does not seem
to have been explored in any detail and the time that may be required for the
market to adjust to the new regulatory requirements (in a way which may
result in these potential cost savings) has also not been explored sufficiently.’

In this consultation the SRA briefly touches on the issue of top-up cover, but the cost
that many firms will incur in purchasing top-up cover has not been factored into the 9-
17 per cent savings estimate. The increased cost of top-up cover was a significant
theme in the discussion at a recent roundtable that the Law Society hosted for
insurance brokers and underwriters.

Table 2 shows the mean costs of basic MTC insurance and top-up cover since the
2014-15 PIll renewal period, it is based on findings from the Law Society’s annual PlII
survey.™ The table reiterates the declining costs of premiums since 2014 (previously
addressed in table 1) but these are to be contrasted with the rising mean cost of top-
up cover over the same period.

Table 2. Costs of basic MTC insurance and top-up cover since 2014

Percentage Percentage
Mean cost of Mean cost of change in cost of change in cost of
Year premiums (£) top-up cover (£) premiums (%) top-up cover (%)
2016-17 26,853 7,750 -1.3 +2.3
2015-16 27,209 7,575 -7.7 +9.9
2014-15 29,478 6,895
39. While the cost of premiums fell 7.7 per cent from 2014-15 to 2015-16, the cost of top-

40.

41.

up cover over the same period increased 9.9 per cent. Similarly, although there was
a 1.3 per cent fall in the cost of mean premiums from 2015-16 to 2016-17, the price
of top-up cover went up by 2.3 per cent.

There are too few data points available to make any reliable predictions, but
accepting that caution, the almost inversely proportional relationship that seems to
exist between basic MTC premiums and top-up cover is striking; it looks as if when
the price of premiums goes down, the price of top-up cover increases by just slightly
more. If this really were a pattern, then we might expect that a 17 per cent reduction
in the cost of premiums would result in an increase in the cost of top-up cover of
more than 20 per cent.

These findings should at least give pause to anyone who believes that transferring
more of the insurance burden from the MTCs to top-up could result in a lower over-all
cost for solicitors’ insurance. It certainly demands more research.

Yhttp://www.legalservicesboard.org.uk/Projects/statutory decision making/pdf/2014/20140819 Paul Philip

SRA Warning Notice CK.PDF

15 http://www.lawsociety.org.uk/support-services/risk-compliance/pii/surveys/
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42. At present, only 22 per cent of firms purchase top-up cover.'® But, top-up cover will
assume a new significance if the reforms go ahead, as the SRA is proposing
sizeable cuts to solicitors’ indemnity limits, from the current levels of £2 million or £3
million, to £1 million for solicitors that offer conveyancing services, and just £500,000
for everyone else.

43. There is a risk that, in fragmenting and diluting the single primary layer, the stability
of the market will be disrupted. The SRA has not produced a report from an
insurance expert on this matter. Nor is there analysis by an insurance expert of
possible impacts where the primary layer is reduced, and the profession’s reliance on
top-up cover is therefore increased.

44. We have already highlighted the very real dangers such reductions in cover could
pose to solicitors:*’

‘The [SRA’s] data pack shows that if the minimum level of protection was
reduced to £580,000, 98 per cent of claims would be met. However, the effect
on a solicitors' firm and its partners in the remaining 2 per cent of cases
where the claim was not fully met by insurance, could be catastrophic. A
claim of £2m, in the absence of top-up insurance, could lead to a shortfall of
almost £1.5m. In some situations, high value uninsured risks could easily lead
to firm insolvency and a reduction in competition and choice.’

45. The disorderly closure of a firm forced into bankruptcy by uninsured claims has
implications well beyond the stresses inflicted on the firm’s principals and employees.
The knock-on effects for clients whose house purchases fall through, or businesses
whose transactions are affected could be traumatic at a personal level, and could
prove disruptive in the broader economy.

46. When the SRA’s own findings suggest that more than one in fifty successful claims is
settled for an amount in excess of £580,000, many prudent solicitors will choose to
take on additional cover. Attendees at our PII roundtable agreed that most of the high
value claims are genuine one-offs, which even exceptionally well-managed firms
would not see coming. It is also easy to imagine that — given the ‘claims made’ basis
of solicitors’ Pll — clients who had work carried out under the existing arrangements
may well insist that the current levels of cover are maintained. Such circumstances
may compel solicitors to purchase top-up cover that would bring them up to the
current level of cover, but at a higher price than under the existing MTCs.

47. With more firms needing to purchase additional insurance, there will be additional
compliance costs as a result of these changes. Every year, firms will need to spend
time working out which risks are not covered by the revised MTCs, either as a result
of the lower indemnity limits, or as a result of the other newly proposed exclusions
(for example, for clients with turnover more than £2 million). Firms could do this in-
house or seek specialist support to help them assess their insurance needs, but
either way, the compliance cost is likely to increase. This is another significant gap in
the analysis, and another reason why 9-17 per cent savings is an over-estimate.

48. Even if a firm doesn’t consider buying top-up cover, the 9-17 per cent figures seem
ambitious. If the reforms are calibrated to exclude only a little more than two per cent
of claims, it is difficult to see how any appreciable savings are to be made. Simon
Lovat, director of the insurance broker Inperio, said that the idea that the reforms

16 http://www.lawsociety.org.uk/Support-services/Research-trends/docs/Pll-survey-2016-17-response/
17 https://www.lawsociety.org.uk/policy-campaigns/documents/pii-market-trends-response/
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would result in lower premiums was ‘whimsical’ and ‘nonsensical’.!® This is an
opinion that has been echoed in our discussions with insurance brokers and
underwriters. John Wooldridge, from Howden, presented the industry’s consensus
view that premiums will change little, if at all:*°

‘Any actuary looking at the claims statistics will come back and say, “all your
losses are going to be in the first £500,000”. When you allocate the premiums
involved, it is all going to sit down the bottom.’

49. In the consultation document the SRA states:?°

‘We also observed when we had previously increased the level of cover from
£1m to £2m/£3m that premiums increased by percent’ [sic].

50. We are sceptical about this assertion, which contradicts conversations we have had
with PIl industry figures who were participating in the market in 2005. We would,
therefore, be interested to know the actual percentage by which the SRA believes
premiums increased (which is absent from the consultation document), and how it
arrived at that number.

51. In a submission to the LSB, dated 24 July 2014, Jenny Screech from Zurich
Professional and Financial Lines’ London Underwriting Centre took issue with the
similar reforms that the SRA was proposing at that time. She wrote:?!

‘It is entirely unrealistic to expect there to be any significant premium
reduction if a firm were to lower its limit of indemnity. By way of example,
when the compulsory limit of cover doubled from £1M to £2M (and £1.5M to
£3M for incorporated practices) on 1 October 2005, total market premium for
the 2005-2006 indemnity year increased by just 0.45%.%2

52. If the SRA is relying on an increase on anything as slight as this to bolster the case
for reform, it would be very disappointing. In her letter Jenny Screech paints it as a
distraction because in the context of the total market 0.45 per cent is highly minimal.

53. It is understandable that there is some confusion surrounding the actual level of total
premiums collected from year-to-year. Under the Assigned Risk Pool (ARP), there
were always two returns for each year (and sometimes interim amendments when
insurers recalculated), so that is why the figures will sometimes differ depending
upon the version that was recorded historically. But, having had the opportunity to
reconsider her earlier submission to the LSB, and with the benefit of having seen the
final figures for each year 2000-01 to 2012-13 (provided by Capita which manages
the ARP), Jenny Screech — now a Legal Professions Executive at Howden Group —
has been able to offer this further clarification:

18 https://www.insurancetimes.co.uk/broker-backlash-at-fundamentally-flawed-solicitors-pi-reform-
proposals/1426756.article

19 https://www.lawgazette.co.uk/roundtables/roundtable-breaking-cover/5066171.article

20 hitps://www.sra.org.uk/documents/SRA/consultations/protecting-users-legal-services-consultation.pdf
Zhttp://www.legalservicesboard.org.uk/projects/statutory decision making/pdf/2014/20140715 SRA/Zurich
.pdf

221t should be noted that a slight increase in total market premium would not necessarily entail increases in
the costs of premiums for firms, it might imply that more firms entered the market, or that firms have
increased turnover (so they are paying less proportionally).
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‘The 5 per cent increase in premiums following the raising of the minimum
indemnity limit from £1 million to £2 or £3 million, referred to in Appendix 2 of
the SRA’s Consultation Document is incorrect. On the final figures it is 0.87
per cent — de minimis. However, the more compelling point is that the Charles
River report confirms that based on a percentage of gross fees, premiums
went down in the 2005/6 year.’

54. This is correct; the idea that a momentary uptick in premiums around 2005-06 should
be attributed any lasting significance is undermined by the SRA’s own published
research. Figure 1 — a graph taken directly from the report it commissioned from
Charles River Associates in 2010 — reveals (a) that the SRA did not collect data on
the cost of premiums in the relevant period, and (b) linear interpolation suggests that
prices actually fell:%

Figure 1. Premiums as a percentage of gross fees for SIF and open market
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55. To conclude, the available evidence suggests that any significant decrease in
premiums is highly unlikely, even for firms who reduce their cover to the new
minimum levels. For firms who choose to maintain existing levels of cover, costs are
likely to increase. It is disappointing that, as part of its research, the SRA has not
approached brokers seeking sample quotes for hypothetical, representative firms, to
test its assumptions.

The savings for consumers will be negligible

56. The section above outlines why the 9-17 per cent figures are likely to be overstated,
and because of the additional requirements to purchase top-up, firms may actually
end up paying more for their insurance.

57. Despite this, the following section examines a hypothetical scenario where the SRA’s
predicted 9-17 per cent savings do materialise, and considers the impact on

23 https://www.sra.org.uk/documents/SRA/cra-report-on-sra-financial-protection-arrangements.pdf
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consumers. These savings would translate to less than a 1 per cent reduction in the
overall operating costs of a typical firm (see infobox 1).

Infobox 1. Savings for consumers

In the absence of any solid calculations from the SRA, we have constructed a simple skeleton logic
chain to arrive at an estimate of the extent of savings that could eventuate if its hopes are realised:

1) We know from the Law Society’s Annual PII Survey that solicitors spend a mean average
of 4.8 per cent of turnover on their PI1.24

2) Solicitors fees are generally determined by a competitive hourly rate or fixed fees, rather
than a strict calculation of outgoings or turnover, but in the absence of any detailed impact
assessment from the SRA, suppose that 4.8 per cent of a client’s bill might be determined
by the cost of PII.

3) Taking the SRA’s estimated savings of 9 to 17 per cent, and assuming that firms decide to
pass on to clients these savings in full, we might expect to see reductions in fees of 0.4 to
0.8 per cent.

58. There is a significant group of people who cannot access legal services due to price,
but the idea that cost-savings at that level would result in an increased number of
people being able to access legal services is fanciful.

59. The Law Society and Legal Service Board’s Legal Needs Survey?® showed that, of
those who did not seek professional legal advice to help them resolve their problem,
only 18 per cent failed to do so due to cost. More commonly stated reasons included
not knowing professional legal advisers could help (23 per cent), the problem not
being sufficiently important (20 per cent), and not needing help (20 per cent).

60. For those prospective clients for whom cost is a barrier to accessing legal services,
how many of them will be able to afford a solicitor if the bill reduces by 0.8 per cent?
Of all the people who felt unable to purchase a will for £195, how many will feel
empowered to do so if the price falls to £193.41? Almost none, because very few will
be so price-sensitive.

61. Based upon the Legal Services Board’s research into the price of legal services,?®
and the reasoning explained in infobox 1, table 3 sets out the meagre reductions in
costs that might accrue to consumers if the SRA’s aspirational 17 per cent reduction
in P1l costs were to be realised:

Table 3. Estimated client savings if reforms are implemented successfully
Mean price of

Mean price of legal services Projected
legal services in expected post- savings for
2017 (£) reform (£) clients (£)

Conveyancing
A sale of a freehold property 650.00 644.70 5.30
A sale of a leasehold property 738.00 731.98 6.02
A purchase of a freehold property 705.00 699.25 5.75
803.00 796.45 6.55

A purchase of a leasehold property

2 http://www.lawsociety.org.uk/Support-services/Research-trends/docs/Pll-survey-2016-17-response/
2 http://www.lawsociety.org.uk/news/press-releases/largest-ever-legal-needs-survey-in-england-and-wales/
26 https://research.legalservicesboard.org.uk/news/latest-research-17/
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A sale and purchase of freehold properties

1,278.00 1,267.57 10.43

Family

An uncontested divorce requiring a full legal 721.00 715.12 5.88
service

An uncontested divorce — responding to a petition 459.00 455.25 3.75
for divorce

An uncontested divorce requiring arrangements 1,045.00 1,036.47 8.53
for dependent children

A more complex divorce requiring mediation and 1,803.00 1,788.29 14.71
advisory services

A more complex divorce involving disagreement 2,911.00 2,887.25 23.75

over assets
Wills, trusts and probate

An individual standard will 195.00 193.41 1.59
A complex will 237.00 235.07 1.93
A lasting power of attorney 363.00 360.04 2.96
Assistance for obtaining grant of probate 891.00 883.73 7.27

2,028.00 2,011.45 16.55

Estate administration

62.

63.

64.

Table 3 reveals the inadequacy of amending PII requirements if the objective is
lowering the price of legal services. Although PIl is a substantial cost to solicitors, it is
not large enough to have a meaningful influence on consumer pricing, especially if
the savings to solicitors are uncertain, and there is no effective mechanism to ensure
that (if they do eventuate) they will be passed on to clients.

The SRA’s own Research on Consumers’ Attitudes towards the Purchase of Legal
Services revealed that:?’

‘When choosing a provider of legal services, consumers are generally making
an assumption that the provider will have appropriate expertise and
gualifications, ensuring that they are able to offer a professional service.
Whilst protection is not actively considered, basic consumer protection
appears to be assumed at some level. Price appears to be less important for
many, but clearly does play a key role for some.’

It would be fair to imagine that the minority for whom price is a key determinant are
more likely to include people facing multiple social and economic disadvantages. If
this is the case, our behavioural research only serves to reinforce the need for high
and consistent levels of consumer protection, because these are also the people who
are least likely to consider PIl before accessing legal services:?®

‘Less than one fifth (17%) of participants in the behavioural forums had
previously considered the issue of legal service providers having sufficient
insurance to compensate customers if something goes wrong. While there
was not a major difference between those with more complex personal issues
and those with simpler experience, there was a notable difference across
social grades. More than a quarter of people in the higher social grades A
and B had considered Pl before, compared to only one in ten respondents
from social grades C, D and E.’

27 https://www.sra.org.uk/documents/consumer-reports/consumer-research-2010-purchase-attitudes-

final.pdf

28 http://www.lawsociety.org.uk/policy-campaigns/consultation-responses/documents/consumer-behaviour-

research/
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65. In any case, such clients would be among the least capable of assessing a firm’s
insurance provisions; a point acknowledged by the SRA in its consultation on Better
Information, More Choice, which noted that: °

‘The most vulnerable consumers are [...] unlikely to have the capacity to
engage with more information and ways to choose a legal services provider.’

66. Removing the basic protections that most consumers assume to be in place, but do
not actively consider, is no way to address concerns about access to justice.

Loss of consumer protections

67. These proposed reforms must be viewed as part of the SRA’s wider deregulatory
programme, as explained in the consultation document:*°

‘We are currently reviewing and modernising our whole regulatory approach
to make it simpler and to target what matters. We are making certain there is
a sharp focus on high standards, while getting rid of unnecessary
bureaucracy that does not protect the public but pushes up costs or restricts
access to solicitors. In keeping with this reform, we think it is the right time to
review our approach to financial redress to make sure it offers appropriate
protection.’

68. The Law Society would contest the notion that the current MTCs represent
‘unnecessary bureaucracy that does not protect the public’. To the contrary, we
would insist that they are an essential protection for solicitors and clients and a
guarantee of professional quality.

Figure 2. Reductions in minimum indemnity limit by type of firm and type of work
3,000,000 3,000,000

2,500,000

2,000,000
2,000,000

1,500,000

1,000,000 1,000,000

Minimum indemnity limit (£)

1,000,000

500,000 500,000

500,000

Sole practice or partnership Incorporated firm

W Current minimum Proposed minimum (conveyancing services) Proposed minimum (no conveyancing services)

2 https://www.sra.org.uk/sra/consultations/Ittf-better-information-consultation
30 https://www.sra.org.uk/documents/SRA/consultations/protecting-users-legal-services-consultation.pdf
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69. Figure 2 illustrates the scale of the reductions in consumer protections that would
result if the SRA’s proposed changes are implemented. The dark green bars
represent the current level of protection within each type of firm, and the lighter green
bars represent the proposed new minimums, depending on whether or not the firm in
guestion offers conveyancing.

70. The graph shows the scale of the cuts, with the least dramatic being a halving of
cover for traditional firms that offer conveyancing services, and the most dramatic
being an 83 per cent reduction in the protections for incorporated firms that do not
offer conveyancing.

71. The graph does not capture the full extent of reductions in consumer protection. The
proposals to remove from the scope of cover all manner of people and organisations
that benefit from the comprehensive protection of the current MTCs (such as
businesses with turnovers in excess of £2 million), mean that the true reductions are
even more substantial.

72. This creates a scenario in which solicitors’ clients will face significant exposure,
unless the relevant solicitors purchase not only the new MTC cover, but also some
form of top-up cover.

73. The SRA's dataset suggests that 98 per cent of successful claims are settled for less
than £580,000. The proposed single claim limit of £500,000 still leaves an £80,000

gap.

74. Clients, as a whole, do not currently have — and should not be expected to have — a
sophisticated understanding of solicitors’ regulation. Therefore — in the absence of a
large-scale, and probably lengthy, public education campaign — it is not reasonable
or proportionate for the SRA to reduce the consistent levels of protection from which
consumers currently benefit.

75. Examples of the sorts of unfortunate circumstances that might come about as a
consequence of reducing indemnity limits are set out in infobox 2. These cases show
that the risks to clients from these proposals are real, not theoretical.

Infobox 2. Clients who would fall outside of cover under the new MTCs

In order to gauge the potential impact of proposed reforms to compulsory limits of indemnity,
members of the Law Society’s PIl Committee asked colleagues to provide details of recent or
ongoing cases where — had the recommendations been implemented — consumer claimants could
have suffered (or might stand to suffer) significant losses.

The universal response was that detailed research would demonstrate a succession of similar
examples throughout the period during which the current indemnity limit has been in place. It was
also noted that, notwithstanding relatively low inflation over the last decade, the real value of the
limit of indemnity must have declined by over 30 per cent during the period of its existence.

Many of the cases involve issues of confidentiality and therefore can only be provided on an
anonymised basis. In many of these cases there could be no reasonable expectation that the
relevant solicitors could make good the shortfall from their own assets.

Case 1: Various Claimants v Giambrone. [2018] BNLR 2. The Court of Appeal judgment upheld
liability on the part of the solicitors. Issues of aggregation remain outstanding. There are
185 individual claimants who provided deposits between £30,000 and £105,000 to
purchase properties in Italy. If their claims were to average £50,000, the total loss would
exceed £9 million. Under the present rules, claimants might expect to recover 33 per cent
of their losses, following the proposed revisions that recovery would amount to
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approximately 11 per cent. This consideration applies to many aggregation cases. The AlIG
decision in the Supreme Court, in which the SRA intervened, is another clear example of
cases in which consumer claimants would be significantly prejudiced by the proposals.

Case 2: Conveyancing negligence. Settled at £1.5 million. The claimant would be deprived of
£500,000 under the proposals.

Case 3: Negligent failure to obtain a valid guarantee settled at £650,000. The claimant would be
deprived of £150,000 under the proposals.

Case 4: Negligent failure concerning personal investment settled at £750,000. The claimant would
be deprived of £250,000 under the proposals.

Case 5: Personal injury under-settlement claim over £1 million. The claimant would be deprived of
upwards of £500,000 under the proposals. Case continues.

Case 6: Dishonest conveyancing claim of £1.2 million as well as interest. The claimant would be
deprived of upwards of £200,000 under the proposals. Case continues.

Case 7: Negligent conveyancing claim of £2.5 million. The claimant would be deprived of £1.5
million under the proposals. Case continues.

Case 8: Personal injury under-settlement settled for £2.4 million. £1.1 million recovered from
under-insured counsel by solicitor’s insurers. The claimant would have been deprived of
£800,000 under the proposals. Case continues. Under settlement of personal injury claims
appears to be a growing area, not least in respect of high value claims where even the
present limit of indemnity can be inadequate.

Case 9: Probate fraud. Numerous relatively low value consumer claims potentially totalling at least
£10 million. Insurers have reinstated client account to the extent of the limit of indemnity.
The solicitor is also the subject of a Proceeds of Crime Act confiscation order of £2.5
million. The claimants are at risk of a shortfall of in excess of 50 per cent of their claims.
They may have claims against the Compensation Fund. Under the proposals the recovery
shortfall would exceed 66 per cent.

Case 10: A road traffic accident claim was settled for £70,000. It subsequently transpired that the
claimant’s head injuries were far more serious than headaches limited to stress as the
solicitor first thought and he faced a claim for in excess of £3 million. The claimant could be
deprived of upwards of £2,500,000 under the proposals.

Case 11: A solicitor represented a financial adviser in a fraud matter. The financial adviser was
convicted and lost his business and his authorisation from the then-FSA. On appeal, the
Court of Appeal said that his case had been badly prepared, including lacking forensic
expert evidence. His claim was settled for in excess of £3 million. The claimant could be
deprived of upwards of £2,500,000 under the proposals.

Case 12: A solicitor settled a personal injury claim after taking advice from counsel. Counsel’s
cover was limited to £500,000 and the claims for care and other heads of losses that had
been admitted ran into an excess of £2 million. The claimant could be deprived of upwards
of £1,500,000 under the proposals.

It should be noted that in the cases concerning multiple claimants with aggregating relatively small
claims, insurers will remain exposed to defence costs, which can exceed the claims, regardless of
the reduction in the limit of indemnity. This exposure will continue to demand a significant element
of premium income.
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The risk of creating market instability

76. The proposed changes would affect what is at present a single market for the
primary layer which costs a premium of around £230-250 million each year. This
attracts a small number of specialist insurers who write the bulk of the business in
any year.

77. Opening up a new market with a lower limit might attract new insurers without
sufficient expertise to meet the needs of the profession, which brings a risk of
volatility and poor servicing of claims. This could result in market instability that would
be detrimental to the profession and consumers alike.

Competition impacts

78. One of the stated objectives of these reforms is to help remove barriers for firms who
wish to enter the market. However, no evidence has been presented to demonstrate
that PIl does currently represent a barrier to entry, nor has evidence been presented
to show that these proposals would result in additional firms entering the market.

79. The Competition and Markets Authority (CMA)’s final report on legal services tends
to contradict the SRA’s assumption the requirements for Pll are discouraging new
entrants to the market:3!

‘While PII costs may be an issue for some firms (especially for some sole
practitioners and smaller firms), it seems unlikely that these requirements
represent significant barriers to entry[.]

80. The CMA’s view is confirmed by our discussions with figures from the insurance
industry. For instance, one insurance broker told us that they have written around 60
new start-ups, at an average premium of around £3,000 per annum. Our PII survey
suggests that sole practitioners have an annual turnover in excess of £150,000, so
this would equate to a premium of 2 per cent, which does not seem to us to create a
serious impediment. In any event, we are sceptical that these changes would reduce
the overall costs of insurance.

81. Nevertheless, it is entirely possible that the reforms could lead to unintended
reductions in competition between legal service providers, because firms will
increasingly be forced to specialise, or to go out of business entirely.

82. Another way in which the proposals could threaten informed consumer choice is by
levelling-down the market for legal services. More unregulated providers are entering
the market, and this is generally welcomed by the Government on the grounds that it
increases choice to consumers. But by reducing Pl cover, the SRA could reduce
consumer choice, because such a move could deprive clients of the full spectrum of
legal service providers, from the reassurance of highly-regulated, well-insured
solicitors at one end to the uncertain reliability and questionable protections of the
unregulated sector at the other.

83. By reducing PII cover, the SRA would be reducing the scope of the available market;
bringing solicitors closer to the unregulated and so reducing the width and scope of

31 https://assets.publishing.service.gov.uk/media/5887374d40f0b6593700001a/legal-services-market-study-
final-report.pdf
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choice of consumers for a highly regulated format. (We note that solicitors can
choose to be insured to a higher level, but that is a different matter from being
obliged to).

84. The Law Society believes that competition should not be at the cost of quality, and
has consistently argued that other providers of legal services should operate to the
same high standards as solicitors. However, if the SRA’s concern here is ‘promoting
competition in the provision of legal services’, then they cannot overlook the
possibility that informed consumers may want to choose between legal service
providers that compete not just on price, but on a range of factors, including their
level of regulation. Although under the proposed new system solicitors will have the
choice of carrying a higher level of insurance cover, this is different from being
formally obliged to do so. The SRA is removing the option for consumers who would
like to access a wide range of legal services that are also well-regulated and highly-
insured.

The international context

85. There is a recognised trend internationally to ensure that the lawyers have more and
better PII.

86. The current scheme of solicitors’ Pll in England and Wales has an enviable
reputation internationally; it is even held up as an aspirational model, (although it is
not the only one — for instance, many bars prefer the system of having a single
insurance scheme for the whole profession, as we used to have).

87. For those (regrettably many) jurisdictions without mandatory cover, there is a
tendency towards making it mandatory if possible. And for those with low or sporadic
cover, there is also a tendency towards making it stronger. As far as we are aware
there is no country where there is a tendency in the other direction.

88. It will give a very bad signal to the world and undermine trust in the profession here if
we are the only jurisdiction going in the opposite direction and reducing cover.

Evidence base has limitations

89. The evidence and data published by the SRA does not support the proposed
reforms. In addition, there are limitations to the data which we will set out here.

90. When the SRA attempted to put through similar reforms in 2014, the LSB cast doubt
on the quality of its underlying research, saying:*

‘Whilst we note that the data is the best available, without a specific survey
and/or modelling exercise, it may not be sufficiently recent to be a reliable
basis for the development of forward looking policy.’

91. An Initial Impact Assessment (annex 2, of the SRA’s consultation document) appears
to set out the extent of the SRA’s research into the likely effects of lowering
indemnity limits. The relevant section is brief enough to be replicated here in full:*

32http://www.legalservicesboard.org.uk/Projects/statutory decision making/pdf/2014/20140819 Paul Philip
SRA Warning Notice CK.PDF

33 https://www.sra.org.uk/documents/SRA/consultations/pii-annex-2.pdf
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‘Lower indemnity limits

‘41. We can expect this to result in a discount in premiums. This is because
insurers providing only this level of cover would have reduced costs to pay or
reinsure against the risk of unlikely, but particularly high, value claims. This
includes a reduction in their risk for claims that could be treated as arising
from ‘similar acts or omissions in a series of related matter or transactions’ —
the so-called aggregation clause in current Pl policies. This includes risks of
claims from incidents that are not associated with a single area of work, for
example exposure to internal and external fraud risks, that may result in loss
of money from a firms’ client account.

‘There are a range of views on what the size of any discount might be. When
we previously proposed reducing the limit to £500,000 we presented
evidence that the impact on premiums might be in the range five percent to
15 percent. This was based on a range of evidence from stakeholder
feedback during the earlier consultation on PII reforms in 2014. This included
external advice on the discounts that were being offered to some firms at that
time. We also observed when we had previously increased the level of cover
from £1m to £2m /£3m that premiums increased by five percent.

‘Some insurers think the impact could be more modest than this saying they
already factor into premiums the likelihood that a firm will face a very high
claim and they already receive lower premiums. We agree that most of the
cost of cover is allocated to the first £500,000. However, our view remains
that there is a premium value for coverage above this level and therefore this
proposal would reduce underwriting risk for the compulsory layer of
insurance. the insurance industry does not take on additional risk at no cost,
or to put it another way, does not offer free insurance.

‘42. Reflecting caution from insurers and that we are now proposing a higher
limit for conveyancing cover we estimate the impact of our proposed lower
limit would be in the range of 5 to 10 percent reduction in premiums.’

92. It is notable that the current consultation document and accompanying annexes
include neither a specific survey nor a modelling exercise, and the SRA is re-using
the figures from their previous consultation in 2014, despite the LSB questioning
whether the SRA’s data was sufficiently recent to provide ‘a reliable basis for the
development of forward looking policy’ at that time.

93. The current proposal does include some analysis, but the Law Society has previously
challenged its reliability.®* The dataset on which the research is based, is four years
old (covering the decade 2004-2014), and only encompasses around three-quarters
of the market. Crucially, it does not include data from any of the insurance providers
that collapsed during that period. Frank Maher, a partner at Legal Risk LLP who
specialises in Pll, has observed that:*®

‘By definition, many of these insurers had left the market or become insolvent
in no small measure because of their adverse claims experience insuring
solicitors — the very insurers which might be expected to have the largest
claims. Those which became insolvent were Quinn (2,911 firms insured),
Lemma (590), Balva (1,500), ERIC (number unknown) and Enterprise (43),
so the numbers are not insubstantial.’

94. These omissions call into question many of the assumptions from which the current
proposals apparently stem. However, insurance industry figures inform us that, with

34 https://www.lawsociety.org.uk/policy-campaigns/documents/pii-market-trends-response/
35 https://www.legalrisk.co.uk/wp-content/uploads/2018/04/risk focus frank maher v2.pdf
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the exception of one or two insurers who are no longer in this class, the SRA could

still get much of the data. It would be labour-intensive, most likely involving copying

numbers from scanned documents, but it would be possible. And if the SRA were to
do that work, it would greatly improve the reliability of its evidence base.

95. The SRA should obtain and publish all relevant data before it can expect solicitors to
be equipped to make accurate assessments of risk. Every year insurers gather
claims data from firms. Before the SRA proposes a radical restructuring of the PII
system, it ought to obtain access to the information held by patrticipating insurers,
which would enable it to better supervise risk and gradually reduce the number of
firms with poor claims histories, through individually targeted or collectively applied
improvements.

96. The SRA data does not mention the number or value of outstanding notifications and
claims currently open. The claims — when settled — could affect the accuracy of the
data for the years prior to 2014 given the long time it takes to settle claims.3®

97. The fact that the dataset is four years old is relevant too, as it cannot reflect
important changes that have taken place in the intervening years. For instance, the
average house price in England increased by 28.7 per cent between January 2014
and January 2018, from £188,000 to £242,000.%"

98. This also represents a period in which so-called ‘Friday afternoon fraud’ has become
a major problem,®® and cyber insurance in general has taken on much greater
significance. All of which are factors that should militate against the lowering of
indemnity limits.

99. The SRA’s own research illustrates the difficulty of gathering relevant data in such a
fast-changing environment, but also the importance of doing so. Its 2014 report
Spiders in the web: The risks of online crime to legal business does not even
mention conveyancing,3 while the headline finding from its follow-up report in 2016,
was that:*

‘Three-quarters of cybercrimes reported to the SRA in the 12 months are
some form of "Friday afternoon” fraud.’

36 It is assumed that the data for claims settled is given net of recovery from subrogated claims. The exposure
of solicitors’ firms pending final settlement would be for higher amounts than suggested by the data offered
by SRA.
37https://www.ons.gov.uk/economy/inflationandpriceindices/bulletins/housepriceindex/january2018

38 https://www.ft.com/content/2c5340fe-fOfa-11e5-9f20-c3a047354386

39 https://www.sra.org.uk/documents/solicitors/freedom-in-practice/cybercrime.pdf

40 https://www.sra.org.uk/sra/news/press/cybercrime-risk-december-2016.page
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