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Appendix A – Draft waivers policy 
_________________________________________________________________________ 

1. Introduction 
 

Purpose 
 
This document provides guidance for those making decisions about when we will grant a 
waiver of our regulatory arrangements – that is, of our rules and regulations. While we are 
under no obligation to grant a waiver, this guidance sets out the circumstances in which we 
will consider doing so. 
 
This document should be read in the context of our decision-making framework. It is a living 
document and will be reviewed and updated as appropriate. It reflects our approach to our 
regulatory role, and any departure must be capable of justification on the individual facts of 
the case. 

 
What is a waiver? 

 
An individual or firm regulated by us, or affected by our rules or regulations, does not have to 
comply with a specified rule or regulation that forms part of our regulatory arrangements in 
specific circumstances or subject to specific conditions.   

 
Types of matters that may be suitable for a waiver 

 
Many of our rules and regulations may be waived in appropriate circumstances. However, 
we cannot waive rules or regulations: 
 

a. that impose obligations required by statute, or other legislation such as EU Directives 
or Regulations   

 
b. unless our regulatory arrangements (including this policy) give us the power to do so.  

 
Case study one: a waiver of the SRA’s Authorisation Rules  

 
We regulate a firm, which is a partnership made up of four corporate partners, all of whom 
we also regulate.  

 
Our rules require all authorised bodies to have their own compliance officers (Compliance 
Officer for Legal Practice (COLP) and Compliance Officer for Finance and Administration 
(COFA)). The former must report to us any serious breach of our rules or regulations in 
relation to the management and delivery of legal services. The latter’s duties relate primarily 
to compliance with our rules regarding holding client money.  

 
 The corporate partners ask us for a waiver of the requirement to have their own, separate 

COLPs and COFAs. We grant the waiver on the basis that the requirement to have a COLP 
and COFA in these circumstances would serve no purpose as the corporate partners are not 
themselves providing legal services in their own right – only through the partnership, which 
has its own COLP and COFA. Therefore, the compliance officers would have no duties to 
fulfil and the granting of a waiver would have no adverse effect on the public interest.  
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Case study two: a refusal to waive the Authorisation Rules  
  
The COFA of a small licensed body we regulate leaves the firm. The firm asks us for a 
waiver of the requirement in rule 8.5 of the Authorisation Rules to replace the COFA on the 
basis that they do not have a suitable candidate, and the volume of client account 
transactions is small. In this case, even if the factual circumstances led us to believe that a 
waiver was appropriate, we do not have the power to grant a waiver of rule 8.5 because the 
requirement derives from statute (in this case paragraph 13 of Schedule 11 to the Legal 
Services Act 2007, which states that our rules must state that a licensed body must, at all 
times, have a Head of Finance and Administration fulfilling this role).  

 
2. In what circumstances will a waiver be granted? 

 
Before granting an application for a waiver we will need to be satisfied that, in the applicant's 
specific circumstances, a waiver is compatible with the regulatory objectives in section 1 of 
the Legal Services Act 2007, which are: 

 
 protecting and promoting the public interest; 
 supporting the constitutional principle of the rule of law 
 improving access to justice 
 protecting and promoting the interests of consumers 
 promoting competition in the provision of legal services 
 encouraging an independent, strong, diverse and effective legal profession 
 increasing public understanding of the citizen's legal rights and duties 
 promoting and maintaining adherence to the professional principles. 

 . 
The waiver sought may, in the particular circumstances, advance some of the regulatory 
objectives but have an adverse impact on others. For example, a waiver of some of our 
current practising restrictions may promote access to legal services by enabling services to 
be provided by a new business in a novel way, but arguably give the applicant a competitive 
advantage by removing restrictions that are generally applied. We expect applicants, insofar 
as they able to do so, to identify the impact of the waiver, with reference to the regulatory 
objectives.  
 
We will then consider any competing objectives and reach the decision that best serves our 
public interest purpose: namely providing consumers with appropriate protection and 
supporting the rule of law and administration of justice.  
 
We may grant a waiver to resolve a regulatory conflict between our rules and regulations 
and those of another body that regulates the applicant, or to avoid unnecessary duplication 
of regulatory requirements. 

 
3. In what circumstances will a waiver not be granted? 
 
A waiver will not be granted if it would undermine our public interest purpose as set out 
above. 
 
If the applicant's circumstances are common to others in the market, it is unlikely that a 
waiver will be appropriate unless it is evident that the underlying provision itself needs 
review in accordance with developing our policy in this area. 
   
Further, we will not grant a waiver if there is another way for the applicant to achieve their 
objective and which is reasonable to pursue.  
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Case study three: a waiver of the SRA Indemnity Insurance Rules (SIIR) 
 

A Scottish firm of solicitors wants to open a branch office in England at which dual-qualified 
solicitors will be based. That English office is required, under rule 4 of the SIIR, to have its 
own policy of indemnity insurance that meets our requirements. The firm wants a waiver 
because the English office is covered by the firm’s Scottish Master Policy, which includes 
"foreign work/foreign advice extension" cover for practice conducted outside the jurisdiction 
of Scotland. However, the master policy does not comply with the SIIR, because the insurers 
under the Scottish Master Policy are not participating insurers, the master policy is not a 
“policy” (as no separate polices are issued to individual firms), nor is its qualifying insurance 
written on our minimum terms and conditions.   
 
Although the Scottish master policy does differ in some respects to that required by our 
rules, the key scope is broadly the same. There does not appear to be any significant risk to 
clients of the English office. We therefore grant the waiver of rule 4 of the SIIR as we 
consider that to do so meets the regulatory objectives.  

 
Case Study four: a refusal to grant a waiver of the SIIR  
 
A firm of solicitors wants to open an office in England. They apply for a waiver of the 
obligation to have a separate policy of indemnity insurance on the basis that the type of work 
they will do is “low risk” and  the premiums they have been quoted are unaffordable. We 
refuse the waiver as the purpose of the present requirement to have insurance in place is to 
provide a clear and consistent level of protection for consumers of legal services provided by 
firms regulated by us. 
 
4. Publication 

 
If necessary, we may decide to publish a waiver on our website to ensure fairness and 
transparency. This may be because, for example, the waiver permits an innovative approach 
to doing business which others could benefit from.   

  
5. Checklist for decision maker 

 
 What is the applicant seeking?  

Is it a waiver of our rules and regulations and, if so, is such a waiver necessary for 
the applicant to achieve their objective? 

 
 Can we grant a waiver? 

Do we have the power to waive the particular rule? Does the rule or regulation to 
which the application relates reflect a legislative requirement? 

 
 On balance, would the waiver promote or be compatible with the regulatory 

objectives? 
 

 Overall, is the waiver is in the public interest? 

 
 Should the decision be published to ensure fairness for other firms or individuals who 

face similar circumstances?  

 
 
 
 


